
BHAKTI V ARD HAN SINGH 
ADVOCATE ON RECORD 

PAPER BOOK 
(FOR INDEX KINDLY SEE INSIDE) 

COMPILATION OF JUDGMENT 
BY SHRI K. P ARASARAN SR. ADV 

. .. Respondents Mahant Suresh das & Ors. Etc.etc. 

. ... Appellant M. Siuddiq (D) Thr. Lrs. 

VERSUS 

IN THE MATIER OF : 

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NOS.10866-10867 OF 2010 

www.vadaprativada.in

www.vadaprativada.in

dharmender
Typewritten text
A128



.. 

Sr. Name Pages 
No. 

1. Secretary of State in Council of India 1-72 
. 

v. 
Kamachee Boye Sahaba 
(1859) 7 M.I.A, 476 

2. Arunachellam. Che tty v. Venkatachalapathi 73-96 ' 
Gurusuiami 
(1919) 46 Ind App 204 

3. T.R. Bhavani Shankar Joshi v. Somasundara 97-108' 
Moopanar 
(1963).2 SCR 421 

4. Chidambaram Chettiar v. 109-121! 
Santhanaramaswami Odayar 
(1968) 2 SCR 754 

5. Chidambaram Chettiar v. T.K.B .. 122-148i 
Santhanaramaswami Odayar -.~ ''" 
1957 70 LW 421 

6. Vinodkumar Shantilal Gosalia v. 149-1661 
GangadharNarsingdas Agarwal, 
(1981) 4 sec 226 

7. Vatticherukuru village Panchayat v. Nori 167-195! 
Venkatarama Deekshitulu 
(1991) Supp. 2 sec 228 

; 

8. Lala Hem Chand v. Lala Pearey Lal 196-204 
AIR 1942 PC 64 

9. Jagdish Narain v. Nawab Said Ahmed Khan 205-208 
! 

AIR 1946 PC 59 
10. Moran Mar Basselios Catholicos v. Thukalan 209,-23~ 

PauloAvira 
AIR 1959 SC 31 

INDEX 

www.vadaprativada.in

www.vadaprativada.in



• Prc:;cut: 1lc111b .. ~r:-: ot \l.w d11dicittl C1Jmmittcc,--'rim Hight u~.m. Lord 1\i11g~tl1.)w11, the Uig·ht Hou. UL·. I~u::;hiugt.on, the l{ight 
lfou. Sir l~thnml Hyan, and tho Hight .Hou. Sir John Taylor Coi~­ 
ridgc . 

.,4sscssor,-Thc !light Hon. Sir Lawrcuct.i Ped. 

· 1st, •tb, & vth ..A.1\-ml~/t S1No, a former B<ijah of 'l'anjorc, was ·in 
Ju!!:,.~9• the year 1787, the absolute Sover.eig-u · of tlrn fort 

and cou111r~~ ot' Tanjure, in lhe Presidency {)f 
'll"4r<f~· In Umt mu1 sttbs~qmmt years three i,rea- 

• h.u-i~di,ction- .... frl of St.citc-P.ou·f!r of M·u1.iiY:ival CotttLs lo t.!'ti.f,tti:iorc into 
--E<t~t 11.uJici Q<>miJ<OLJJ, if a s()vercign body 1.fr ~tal:e-Power to annex· 
tcrriioric . .;; -o] ludio«. sovo1-·cign8-lli1.~<l:i~ Lrtw-l nht•ritciucc-Ra.i-Q·ucces• 
,.,ion to--Pril.'tt~te 11ro11ert.11 of j{,aja-1Vidow '.~ 1'igkt to s·twceed-Pt.trtibility 
·'·--Pre~irmpticm -of, 1rndt:r lliu.du Law·-·-.Agcnt · of .(:o:vcnwic11.t · c;1:ce1uli1ig 
tm.tho1·tty-&itificaJio·11-l!Jtf ect, 

'l'ransaetious o.r Iudepeudeut ~ovc1·lig11 ::>tatm; between eueh l!lhc1·, are 
go•:ct'llc1l by other laws than those wlti<·h Municipal <;0111·ts. adni!1~istel'. 
~uth Courts have neither the means of. deereeiug what i$. riglif, -nor tho 

.power of e11forci11g a1L; deeisiou which they nuty make. · 
'J'ltc 0(tj<.ih of 1'a11Jorc, a native iudepeudeuf Sovereign, but in virtue 

ol'. Treaties under th(~ protectiou of tho l~ast lw.lia Company, died without 
lcaviu.g issue male, when the 1%st India Company, in the exercise of 
U1ei1· 80,·.crcign p(1Wel', aud i u trust fur Ute. British Govenuucnt, seized 

,tl"i ,RttJ Of 1.'auJor<'. aud the whole of. the p1·t.'.ptn:ty o~ the _dc~casecl 
Rtl;ic1rh, as an eschcat, 1)11 die gr<)Ullll tlwt. t.l1c t11gmty or tho lln.,J WU1' 
cxtiuc] for want . of a ruale hd.1·,. and that tht.~ property of tuc l~tµ 
Hn,jah fapscd lo tlw Jhitish -<311n:n1111(•11t:. Held, that as the seizi1rp 
was 1.11acle JJ,v the Htit.ish .Gon~ruu1t•11t, al'li.11g as a Sovcrdg11 p<nve1·, 
f hnn1gh its tkfoJ;atc, the J::ast l.11dia Company, it 1n11J au act of State, 
tu ·iuquire into the proln.·idy of whid1 a Mu11id,pal Com't had· 110 .jm·is·, . 
dktio11. 

:Srn.t.bfr.--'l'hccc is a dis1i11ctio11 hl't\yl!Cll the pul>iic and private 1m1· 
1wrty of n Hiud.on ~<•\-c:n·igu, as t1tH11i his 1leath his pl'ivntc propc1'4y 
goes to one set of ht·in.1, aud f!1e 11.aj am! Hw pnhlie. property to th~i sn<:· 
c¢c1Ji11g R<t,ialt. ' 

'J.'hc gc11cral rule of t:hc Hiihloo ht":- of i11llt'ritut1cc is 1mrtilJUity. 1l'he 
$Ucci~s~iQn of a siuglc lil•ir, a:..i in the ca~il' of u Raj, is the cxet'ptiou. 

An nd 1.lc.111c hy 1111 agent t•f -the Gon·n1111l·nt, though i11 excess of his, 
~mtlwrit:,r, lidng ratifkcl and •MloL1tcd liy t.ltc Uorcn1111c11t, lteid to be 
equivalent tu l'l'!.•riuu:; a\llhorit.y. 

Qn ·cippeal from the HuvrenH~ Court at M.adr(J;s . 

AND 
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. . 
ties were entered into between the Raiah« of Tan1'ore •859· . . ~ . .....,,, 
and the East India Companv, 'I'he firs] of H1eRe 'I'rea- nu:· 

. . ' · SECRETARY 
ties WHR dated the lO{h of A1h·il, 1787, and made ho- oF ~TATK 1N 

tween Rir Archibald (!mn7)bflJ, them Governor of u«. ~~~~~!~ 
dra», and A.11n.eP.r Rht{I ; hut ffs this Treaty w~.s annulled KAN~CHEE 

bvfhe Trearv next mentioned, it iR unnecessarv lo state -<'.'Aijo,~v£1• ' ' . . . ·. •· ,'"\ 1A ~A. 

its provisions. The seeond 'l'roaty, dated the llth of 
June, 17H3, was made between · Sir Charles. Driklev, 
Bart., then Governor of 1J1.adra.:;:, and Ameer Sin,q, 
whid1 annulled Orn former Tront:y,. and the stipulations 
of. which, RO fnr ns material h~ro to he i::(:nh~d, were as 
fo~iowR :--'' ArL 1. "I'ho frimuJR and enemies. or· .. ~iJ.h<'r 
of H1n . contracting pn rtjQfi shall he. ;,onside1;ed the 
frit~nds and enemies of Lholh. Art. 2. .Tn order to 
oxecuto the foreg·.oin~·. Ari:iclo in its foll extent, tho 
~ast India Company agreo to. maintain n milif-nrr 
f<H'l~e ; and the Ra]ah of 11an,inre agrees to contribute 

· annuallv n cerlai11 · Rum· nf~ monev Jrereinart~N· rmm- 
1 ·- .. 

Nonerl as his RJrnre of Hie expense -0f th-0 said mHihn·y 
force ; Hrn ·snid Rajah further agreeing· that' i·t1~ m~-· 

.po·::;al nf lhe said ,,sum, log·ethtw wi.l'h Ure arrangement 
and ernpfoyment of Uw troopF; 8upporterl hy i('., shall 
be left entirely to th~ said Company. Art. 3. It iR 
herehy also agre(ld, that for the fnrthPr security and 
defence of~ the -0onnt.rie~ belonging and subject- t'o the 
eonh·nct"ing parties in the CarnaUc, &c., that a.U forts 
shaU he garri.soned by the trr)OJJS of the 'Said Company . 
. A.rl. 8. Jn cas.e the said Ra.i.ah shall at any time have 
occa-sion for a.ny number nf troops for the col1ootion 
of his revenues, the support of hi.s authority, or tho 
gond order and govemmeut of his country, Uw said 
Compnny agree to furnish a sufficient number of 
troops for that purpose, on puhli~ represent.a ti on 
hei.ug mnde hy the said Ra.f ah to the President. in 

1 ?7 ON APP BAL PUQ]\f ~'HE EAST INDIES. 

--- ... llil'illlllll~·~··'·~·.i+l;'".-.1.'l .... i'fWiiiiolili!''.J!tj_ .. , ')--.~~--.--· 
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issq. Council of Fort St. George, of the necessitv for· em- --......... . ' .. 
. Ta~ ploying such troops, and of the objects to be obtained 
S£~R€'fARV tl b A t Ii rr·1 . . . J R . ·1· } ll . ,• . 1 
()Ir STATR (N . lel'C . y. . T .. :1, . 1(~ SAIC\ l·aJa ,, s lH ' l'CCCI.Ve reg·u a.r 

i}~y~g;~ information of all negotiations whic·h shatl relate to 
) '. _71;.. de<:J.aring war or making' peace, wherein the said Com- \.A:MAv+n: .. : · '"· . 

{'l<m: pany may engage, and Hu~ int·~1·eRtR of the Carnali.c 
SAHARA. . . •.. • '·· ~ . , . ' . ·. , 

and 1.lR {fo1wu<~t~ll('.H?8 mav he concerned ; n nd Urn said 
Ra:i<th shall be considered as nu ally of the said. Com­ 
pany in all Treaties which shall ill any respect affect· 
tho Coruatic and countries depPnding· thereon, 01' he­ 
}Ollg'illg' lo either of tho ~~nnt~.·rwting- parties ·<~ontiguou~ 
thereto ; and the . said Rajah agrees that ho . will not 
11nter into any negotiations nr politieal correspoudence 

- with any .Europcau or native power without tho. eon­ 
sent of the said Company." 

Tho third 'I'reaty was dated - the 25t:h October, 1799, 
and. was made between SP.va,;iee, the then Rajah of 
1'.an.jor.e_. and BPn.iamin · Trnnn, l~sq., Rosiflent at Ta11.. , 
.f01·,e, acHng; under powQ,rR frqin the Governor-General, 
U'w material. prnvisions of which were as. f ollows'r-« 
A.1.'L 2, After reciting that it had become indispensa­ 
bly necessary to establiah a regular and permanent 
system fnr the better administra tiou of the revenue of 
Urn country of 1'anjore, stipulatea '' that all former 
prodsimrn for securing a partial or temporary inter­ 
fore1wl~ on the part of the J::fououra.ble Company in 
the government or in the. administration of the reve- 
1 mm~ or lhe country of Tanjon~ sha.ll he entirely an­ 
nulled ; and that, in lien thereof, a permanent system 
f m· the collection of Urn revenue, and for the adminis­ 
t.rat ion of jnsti.ce, shall he estnblished in tho manner 
hm:Narfor deF.wrih<~d. '' Art:. 3. 'I.1he Honourable Com­ 
pany ~ball he at liberty, ns Roon as possible, to ascer­ 
tain, d()fermine, and establish right8 of property, and 

CARES IN THE PilIVY COtTNOit 478 
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~'· 
1'Al\IACH1';!'; 

''0\'1-; 
SAHA .. A, 

due adminiatratlon of civil and criminal. justice, under 
the Bole authority of Ow English Etu:i' India Company. 
'I'he said Courts shall he composed of offfoerR to be 
a.ppoin ted hy the Gov01·1101· · in Council of Fort St. 
GBor,qe for the time . hei ng, and shall in no i nsta nee 
whatever hr subjected to the control, authority, or in­ 
torference of' tho said .ffojah; hut shall he conducted 
according to such Ordinances and Heg'li1.Ht:i~J1S ·.( r.mmed 
with due regard lo the existing laws. and iisag·es of the 
country) as shall, from . time to time, be enacted and 
published by ·the said Governor in Council Art. D. 
It is stipulated and agreed. tha t . the Rajah shall he 

. treated on all oocasious in his own territories, HR well 
fl.};; in those of · Hw Company, with all th(1 attention, 
l'P.RpecJ, and honour which iR due to fl friend and HHy 
of the British nation. A rt. 10. Whereas hi~c·Jnxcel­ 
leney, th€ Ra.iah, has. had occasion to complain of in­ 
convenience to his lnxeeUe11ey and his servants, from 
the present mode of garrisoning his Excellency's 
hereditary fort or 7.1anjore by a part of the Honourable 
Company's troops, it is stipulated and agreed, with n 
view t.o the accommodation and satisfaction of his 
Exeellency, that the said fort of Tanjore shall he 
evacuated by the Company's troops entirely, and that 
his Exceilencv sha 11 he at fu 11 li berty to garrison the 
Raid fort in such mauuer as to him shall seem fit. 
Art, 12. In complaints brought hef ore any of fhe 
Cotn'1:F; of .instice in whieh it shall nppear, cit-her hy 
'the application of tho Ra.iah or tho represenfalion of 
the DHf en<laut, n t or hef ore the time of giving in his 

II 

to fix n reasonable assessment upon the several Sou- 1859. '-="'··__,, 
bahs, Per_qunnahs, and villages of the country of Tan- . THE 

• . ' · SLCIU:TAIO' 
:Jore, and to secure n fixed and permanent revenue. 01 .. STATI<; tN 

.ArL 4. A Court, or Courts, shall ho established for the ~~~~~!~ 

4/'9 ON .APPEAIJ PROM 'l'HE1 EAS'l' INDIES. 
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ii ·~···· cr· .. · mr"T .. ,, .... f(T" ·: ... n 

1859. or her 'answer, 01· by the petition of the Complainant, 
....,_,.,,...., . . . d 
THE that both parties are relations, or servants, or · epend- 

SECltii;J'ARV ts of }· .• },, 11 . • '!;. l it .. t. n . • J t OF Sl'AT~ JN an .s or ·us . ~Jxce ency, or m1H1 n an .s usua y resiaen · 
. ~~Y~~~~ within tho fort of 11an.fore, it is stipulated and agreed 

u, t1Htt such parties shall, i11 the first Instauee, be re- 
~M~H~ · . 

,. nov1<; ferred for justice to t11-0 R.aJ.ah, or to any person he 
·M·HAUA. • . ;i• • A ). ' t ' may appoint to ruspcnso it. llny comp amr against 

Ure .Rojah'.~ relations, Immediato servants, or others, 
residing in the fort'. of Ta.n,jore, hy peraons of a 
different .descripflon, shn 11, in the . fh•gf instance, be 
made lo the Compa uy ''R · ropresenta live. a t" 'lwn}ore_, 
who shall . prefer H to his ]~xcolloncy. . Ry other 
articles of ihis ':Pre~ty,. provi~iou .·,\r~·s·. made for the 
collection of the revenue by . the Governor in Council, 
and for the payment of onn-fifth part of thesame. to 
1- he Ra.fah. 

Suh,ied: .to Hie obligations Io the British 0cW6l'U­ 
ment imposed h~· those Treaties, the 1'(1-ig·niug Ra:iah of 
'l'aujaro remained Sovervigu of the country, and within 
the fort of .Tan.ion) his power (~01~tiiniccr 'absolute, 

. extending to the power or life and death. 

Ou the Wlh of October, 1855, .Seva}et> died at the 
fort. of 1'anjorn, without leaving- male issue, or son by 
adoption, or any brother him surviving. Upon the 
fnct ot his death being· communicated to the Court 0£ 
Directors of the East India Company, they by a. 
despatch to the Government of India, · dated the 
16th of April, 1856, in concurrence with the opinion 
of such Government, and of the Government of 
l~ladra.s_, declared the dignity of Ra}a,Ji of Tanjore to 
he extinct ; and declared the Ra.i of Tanjore lapsed to 
the British Government. 

In {·ou::;equenr.e of the lapse of the Ra.i, questions 
with respect to the mainten~nce of t.he late Rajah's 

I 

. I 
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481 

VII-62 

ON APPE.JjT,i FROM 'l1HE EAST INDIES ... 

family, and other matters, came before tho Govern- .. ~.s~ 
ment of Madras for their decision ; and on the 10th TH~' 

. . . SECRET AR\' 
of Jul11, 1856, the 0hfof Secre·tary to that Gov em- 01<: SrrA-r~; 1N . 

• ..l :J . d 1 · t . ·•1 I . 1· ti I :i t' C<>tTNCll. ment asaresse a e .ter from t reir po 1 ]Ca nepar ;- OF INDIA 

ment to tlte Government of ln.dia, of which the RAM~~"~~~~ 

following· is an extract:-.-" Par. 5. On the demise of ,. nQv114:A 
· ·"AHA l • 

the· Ra:i<-"11: tho Government directed Urn· ne·sident to 
continue, until further. orders, the payment of all 
customary pensions, allowances, or wages, .to the 
f'amily, depondnnts, or servanta of the late prince ; hut 

· that t:lro recipients . were cfoady to understand that 
these disbursements had been authorized. only tempo- 

. _ rarily and until the decision . ~f .thc 'Honourable Court 
upon the whole question was received. Par. 6. 'I'he 
investigation of Urn numerous claims to provision of 
some kinrl {hat will he advanced by the parties re­ 
furred to in the preceding· paragraphs, will of itself he 
no li.~'.ht · task, · i1here are, · however, several other 
imporfant subjod:s for r inqui.ry, .·in r.oml.Mt.ion with 
Urn late Rajah, besides these claims. · Par. 7. First, 
there are some very valuable Chu.ttn1m1.s, of Chonl­ 
tries endowed with fonds yielding- an annual re­ 
venue of about a lac and Bs, 20,000. There are 
~arg·e balances outstanding against the holders of these 
lands, who, aware of the Rajah's objections to seek 
the aid of the Company's Courts to enforce his just 
rights, have wilfnll;v withheld their rents. In some 
cases the lands have been misappropriated or traudu­ 
lently alienated, and there are numerous idlers and 
hangers-on , of the palace, servants who hold useless 
offices in these institutions. 'I'hese Chou/try establish­ 
ments should be remodelled and freed from all abuses, 
and the property belonging to them devoted for the 
purposes for which it was originally granted. Par. 8, .. 

II2 
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,.,,_.,......,, 
THE of allowances have to he investigated, and some 

'St<.'CRE1'AlW } . ] • ·1 1 . • . ( ' . t) t • f th <.w STAT!<: rN se iemo me r own 111 respoc ·. t"O:. . io eon .muance o .· . · ese 
~~¥=g~~ endowments, in some cases, either by money grants, or 

'l', hv assignment of lands. Par." 9. Thirdly, there are 
KAMACHEF: w 

u·ov,._; some va luahle villages helongi np; to the .R.aj in differ- 
SAH H4A. , . ~-·· . 'f: t) Jl • . t • . 3 . } · et . • .. enr pm·,R or · io . : rovmeo, some re amen )Y tseoaiee . 

when Ure country WH'R assumed hy Urn British Govern- . 
ment, and Mme suhsoquontlv aeq uired by purchase.' 
'I'hoso should he examined, and any claims to or liens 
upon thorn considered, · Pm· .. 10·. Fourthly, some debts 
due h~r tlrn lnh~ Rajah to private 'parties, or claims on 
behalf of members of Ur~ ~ f amfl)r;"· stnJ. remain to be 

- rmttfod~ Par.: l.l, F'iftbl)r, ·m·n,n~·Qmenfs must, he made 
for the aholition of the Raiah:» Courts, .and .f'or the 
disposal of Hl1Hs n Iready on the file, as well as for the 
establlahmsnt of a Company's Court (probably that of 
a Disfrict M oons'iff) in 'the 1.ort of Tnniore, which will 
heneefnrth he under the [nrisdietion of the civil and 
criminal Court» of the Zillah. · 'Pnr. ·12: -Sixthly, there 
HJ'C in the palace state jewels of great value, a valua­ 
hle Hhrary of Orienta l works, and a11 armourv, which 
have fallen in h> Government with the Ra,j. Par. 13. It 
appears to thi~ Governm~nt, that the several matters 
above i·ecited cannot be duly inquired into except by 
nn Officer specially deputJd for the purPQse. The pre­ 
sent acting Collector has been hut lately appointed ; 
he is new to the District., has had no experience in the 
intrigne'fi of a Mahratta Court, and ev·en were his ac­ 
ftnai.nfance with them greater, the onerous duties cle­ 
volvh}g on him as Colleetor and Ma.gi'Strate of one of 
the heaviest Districts nuder this Presidency, would 
lenve him no leisur(~ for such a fask. Pa.r. 14. Under 
thf:\Fte eonsidern Hons, I am di.rec.ted t.o · suggest, that. 

Secondly, claims on the part of Pa_qndas to payments 

CASES IN. THE PRIVY COUNCIL1 482 
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Rome officer should he specially sent as Commissioner ~.s~; · 
to Tan.jore, should ho placed in charge of the Resi- THE 
d l 1 J, t d t . t' , . d t SECREl'ARV · ency, .nnc ie rnree .e • .o mves .. 1ga re an .. report upon OF STAT~ 1N 

the va rious important queations above enumerated, ~;~y:~!~ 
and any others tha! may hereaf ter occur to this Go- 1'AM:tHu 
vemment RF; demanding· inquiry in conneetion with BQVE 

"- ' . ·. . !'AHAHA 
the general Rnhjer.t. , Par. 15. ff this he approved, the · 
Government propose to select for the duty, as the 
officer best <{IHlfrfiecl for H, ~fl~; H. Forbes.: at present 
acting ns third member of Urn Board of Bevenue, 
who .has for 'FlOV(Wal year~ been Resident at TtJln,.fore, 
ns .well .as Collector and Mag~Rt_rr_1tc of the district, 
nod who poesesses an i~1t_in;lah1. 'acquaiutanec with the 

.' nffnil'A of Urn Durbar." 

·In reply. to this. lotter, the Secretary ·to the Oo­ 
vernment of India addressed a letter to the Chief 
Secretary to the t}overmnent or Madras, dated . tha 
'8U1. · of September, l8M, of which fhe following is an 
extract :_,..,.." Par. :L In your .previoue letter, dated the 
l:Oth of July last, Urn Government ·of 11!adras have 
:o:;uffinienJ;ly shown that the suh;ject:s which call for in­ 
vestigation and settlement are so numerous and im­ 
portant, as to require to· be dealt with hy au offic~r 
appointed for {hat special purpose. The selection <>f 
Mr. H. Forbes, lat~ the Resident at Tanjore, for this 
duty, is a very proper one, and is accordingly sanc- 
tioned by his Lordship in Council. Par. 4. Of the vari­ 
ous questions requiring eonsideration, those connected 
with the Chouliries, and lands on which balances of 
revenue are due, the claims- for Pagodas, the rights 
over villages retained by the Rajah when the adminis- 

. tratiou of the country was assumed by the Rrith;;h 
Governmnut, and the abolition of the Ra.iah 's Oonrt.s, . 
the Governor-Genera 1 in , Council len ves for disposal 
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1859. by the Government of Madras. Par. 5. But the mode ~~ . 
; nm . in which i.t may be proposed to deal with the Ra.fah'$ 

SF.~Rll;TAR\' ·1 1 ' ' . l 'I l hes! I ' 1· 1·1 J o•· StA1'E 1N c e us, a uc with the s ·a to Jewe R, 1 irary, ann armoury, 
~;~)y;~:!~ should ho reported to the Governmeut of India ,before 

l<AM:~;H~:•~ any mensure« ·an~ taken ; as 'aiso t ho npportioument 
,, l3on: of ·ptmAion::i or grutuiries to thr fnmily HJHl depondauts .. 
·'•AliAOA. f '"1 , r» . 1 s s 

0 . t>1lC .na;/(lll. 

Upon the receipt 'Of lhe a hove letter from the Go­ 
vemmeut of fn,(ia, the MadraR Government, on the 
25th .or Rii1)/e·mlwr, 1856, appointed l\'f r, Earhe« to 

'he Commisaiouer for the purpos« or the matters 
in qnu~tion, snd flll11li.Rheil ,J1in1 with instructions in 
regarrl to Urn C~ll(ltwt. oi: ·i1iB du lies as such Commis­ 
sioner.. 'I'hc matnria l portions of those instruetious 
were ns follow» :-'' Par. 2. Under the· authoritv now 

. . . . - ., -·· 
conveyed from the Supreme Government, the Hi.glit 
Honourable Hie Governor i11 Council proceeds to ap- 

. point: Mr. Eorbc« to he Commissioner for the purpose 
of inquiring into and reporting· upon the various 
questions demanding settlement' · ju connection with 
the extiuctiou of the Raj of Tan}ore. Par. il. 'I'hese sub­ 
jects may be (~i.vitfod info two classes: namely, those 
which have been left for· the disposal of this Govern­ 
ment, and those which are to he reported to the Go­ 
vernment of fodfo, before any measaree are taken, Par. 
4. Under the first head fall=-Pirst, 'I'he Cliuiirwm« en­ 
dewed by the .Raja.h of 1.'an;iore ; the arrangements to 
l)e made for their future administration, and for plae­ 
in.g- them upon an improved footing, as well us for the 
recovery of the rents due to· them, and of lands gra­ 
duallv alienated from them. Second. Allowances to ' .. ti 

Pa.c;o<fos by assignment of the late Rajah_, or hi.s ances- 
tors, their nature, whether terminable with U1e Raj, 
or proper to be GonHnuecl as perpetual enclowments1 
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and in the latter case, whether by grants of money or 1859. ~ 
of land. Third. ~Ph-0 state . of the landed property, . . THE 

• • • ·SECRETARY villages, or detached lands retained by S-cva.1ee on the or s1'ATE 1N 

cession <>f the Tanjoro country in 1799, or subse- ~~y:;:~ 
quently acquired bv him or by the late lla3·'ah the 71, " · . . . ·" . .. . . . ' KAMACij1=:E 
claims to or liens upon them. Fourth, .The abolition . sov .. ~ 

• 1 1· ) • I ' . l . . . . b'. d. . . SA HA UA. -0f the . 1.aJ.a i B Courts, auc prQv1.s1-011 to . e ma e for 
the dispensatiun of civil and criminal justice by 
Courts of the Honourable Company _of some of the 
classes obtaining in their territory. Par. 3. On all these 
questions it will be. for the Commissiouer to report to 
Government after due inquiry, and the Government 
will then pass 011 t!ac.h .suclr ·~frual orders as may a ppear 
to be ~aUe<l f.t>11• • Par. ~). Tho subjects reserved fo1· the 
ultimaiQ. decision of the Supreme· Government are·- 
11,irst. Th~ debts of tho late Rajah. Second. 'l'he 
State property, viz. :-~i(.rn;els, library, armoury, &c. 
Third. Stipends, peusious; or gratuities to the family, 
servants, and dependauts pf tho late Bajah. Par. ·7, Ou 
these matters it will lfo .fµr .~fr: Eorac» lo report i11 
detail, and to supply all the information that may ho 
neeessary to assist ti1~! Uoverumcnl of lnd1:a i11 tlwil' 
:;~t;tlemeut. Par. t) •. Lists will of course be taken vf all 
the jewels belonging to l;lu} Baj, and passing with it to 
the Honourable Company, us -also of the State armour 
and . weapons, and catalogue of the library. Due 

. means will he adopted for the safe and careful custody 
of these valuables, until the pleasure of the Govern- 
111e11t of Indla be known regarding them." 

A<:~tingo imdcr thh; authority Mr. Porbe8 directed the 
chief officer! of the palace tu prepare 8tatemeuts of the 
hm<ls and other State property of Uw Baj,. u.ud 011 llis 
arrival at 1.'anjvre, H8 Ow statement had not beeu made 
out, he addre8sed a letter, dat~c.l the 17th of October, 
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1~59. 1856, lo that qfficer, in which were these paragraphs: · 
'T~~ -" Par. 4. ·when, on the 15th instant, I commu- ;:~~.!~~~~ nicated to you, to the .1)urbar generally, and the 

~~y;g:~ nephews of the bite l~jah, tho decision at which the 
ii. {}{)v~rumcut had arri ved with reference to the Tanjore 

i<.AMA.cmm 1),,. . . :11 . i • • .i 1· • I I ~on; . wJ, auu t le general prmcipses -OU ·, '! no l was 
SAliAUA. instructed to act in resuming the Raj . and making 

provision for tf1-e family aad retainers, I. iufw·m()(l you 
that, while all private pr-0p.e.rt.y would be sorupu­ 
lously respected, the public property of' the State 
would pass t-0 the British Government: that property 
the 'Government ha ve · ordered me to place in safe and 

· .q<u~efad _kJeping. · · .P.~i·:: ··5: . ~ro enable me to do this, and 
also to place i't 111 my powt)r to obtain all. thQ intorma­ 
tion I require about the State property, whether in 
tand, Jewels, 01· othe1·w!~~, it is n1y intention to it~~ume 
possessiou, in the name 1 pf Urn British Government, of 
au the !ate .llajah '» v iUa.g<i~ and gardens, incl uding 

· endowments to Ohoultri.es and Patlo,las, of the public 
property now in the. f~n·~ .. q~ 1'a,njorc, and of all the 
records connected witl1 the .Rtij ; but while it is 
necessary tha.t I should do this, I have to assure you, 
and t:o beg that you will assure others, that a careful 
iuvestigation will he made into all claims that may be 
advanced i>y institutions or individuals Lo any part of 
the property, 'and that all to which a claim may be 
substantiated will be restored to its proper owner." 

Qn the 18th of October, 18{.)f), Mr. Eorbe« took 
possession of the property within the fort of 'l'an­ 
jQre; and 9f U1e lauds held by Uie late l'lltjah, or held 
by fl1os(' whv held them under 8'unnuds of the 
llajah . 

.. A.f't:er taking possession of the property in the 
p}nmwr above mentioned, and while Mr. Forbes was 
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. ~ .. ·--·~.-~.~. ~--.-.,.,.,.........,,___ 

engaged in making lists and catalogues of the 'articles ~ 
constitutinz the different descriptions of the pro- THE 

~ · . . . . ·. . SJ£CRlffA!\Y 
perty, and selling- part ·of the property, a Bill was Qir' S1'ATE 1N 

fil<:;d by t11e Respoudent ou the 18th of' November, g~~~~!~ 
1856, ou the equity side pf the Supreme Court at KAM~~un 

Madras, against the JTiast India. Company. ·Th-0 ·non: 
. . SAHAlJA, 

Bill stated, that Sevfitj<i<~ at the time of his death, was 
possessed Df and entitled to, as of his own right and 
private property,·· and distinct from the property 
belong-ins- to the Baj of 1'anjon:, large estates, both 
real and per.~<,mid, of the value <>f mauy toes <>f 
rupees ; that· on the . death qf fi<}vaijee, thG Respondent, 
'l~ .lii~ eJ~~st ~vi}fo~\:1···acc'ol'dius· to Hiudoo law, became· 
entitled to Inherit and possess his private and parti- 
eular estate, real and personal, and to administer the 

· same ; and that, with a full knowledge of the Respon­ 
dent ;s rights, the .l~~ast India Company, by their 
officers, . servants, and agents acting by their orders, 
and in particular by the Collector aud subordinate 
olfieers of the Uollecterate of Tanjore, and uy Mr. 
Eorbe«, began to interfere and iutermeddle with tho 
private estate and effects of 8cvajee, and thereby, 

·and from their power and control over the country, 
prevented the Respoudeut from reeei viug and pos­ 
sessing th~ Hut11(;l, uud hud ru.f used .· to deli vor the 
same to the Respondent, and that the officers and 
~ervaut~ mid ageut:s of tho JDai;t India Uompuuy 
had posse~sed them~elves of tho '\vholc of the pri­ 
V<~te and particular estate a11d effect::;, real and per­ 
somt~, of Se'Vctjee, aud h'ld made, or were making, full 
and particular list::; and h1\:ontories thereof, a.ud had 
sold and disposed of and destroyed a considerable 
part .tlwrcof, and had received the proceeds of the 
sale uud dispo~ul thereof, aud retained the same ill 
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1859. their hands, and threatened and intended, unless re- 
~ 

.. THE strained by the Injunction of the Court, to sell and 
~ECRE1'ARV di f' tl . d tl .. f d t . • t or S1'A1'.E 1N . ispose or . ie remain rer .nereo ·, an .o appropna e 
~~y~g;z the proceeds to their own use ; and the Bill prayed 

11. that the Respondent as tlie eldest widow of fj(wa1'ee l<AMACHEE . · . . ' . · , 
.. l~YE · deceased, and · the first married. among· his surviving 
::;~HA!BA. widows, might be declared by Um decree ot the Court 

entitled to .iuherit and possess, as his heir and Iegal 
representative, his private . and part!~ufar .estate and 
effects, real and personal, left by him at the time of 
his death, subject to the payment and satisfaction 
lhereout of· the pri v~t~e debts, if any, of Sevajee,· and 
to ~my le!·a~ · .-0-lainis· and demands that might exist· 

- against such private and particular Q.st.a~ and ~fl'.eQts. 
-~Pbitt the E~ist India Company ~ight lJ-O declared to be 
trustees for the · Respondent for and in respect pf the 
prfva{u and particular estate and effects, real and per­ 
soual, left by Sevajee at the time of his death, and 
possessed by them, their officers, servants, and agents, 
us in the Bill mention.ell,. or which without their wilful 
n~B·lect qr c.fofault mi~·ht have been so possessed. That 
au account might be. taken of the private and parti-. 
cular estate and eff-00ts, real and personal, of Seoaiee, 
possessed by tho East India Company, their officers, 
servants, and agents, or which without their wilful 
neglect or default might have been so possessed, 
and of tho value thereof, distinguishing what shall 
remain iu specie from what shall have beeu sold. or 
otherwise disposed - of. 1fimt the East India Com .. 
pany might be directed forthwith to deliver up to 
the Htl~J.JOIH.leut the private and particular estate and 
effects of Sc:-vaiee which may so remain in specie, 
uud to pay to tho Respoudeut the value of such part 
thereof', which by their wilful neglect or default 
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......... ~. 

4$9 

~r4w answer of the Batit India Company ~tatocl 
{J1at U(ijah Scvcijee was up to and al the ti1ne of 
his death, H(ij.aft. and reigning monarch of 1'anjore,· , 
aud was a Sovereign JH'iH{!D entitled to and i.11 the 
exercise and enjoyment of lhe rights, privileges, 
powers, au.d· · tliguit)r. ,Qf au absolute Sovereign within 
the limit~ of the hereditary fort of 1'.(l/njore, aud of 
certain other Distrfots aud laud~ adjacent thereto, but 
~u!Jjeut a~ to1 th~ rc~idue of the uuuutry uppertuining 
to the llaj, or idugdom of 'l'anjore, to certain eug·age­ 
mt:.uit::; and r-elations between himl:ieif and the British 
Go\·c.n·11m~11t. Aud the answer further 'stated, that in 
1Jlltt!l'ing iuto Uie rrreatie::> before mentioned, and in 
treating tlw sovereignty autl territories of '1'aujvrf3 aB 
lapsed tv the Ea8t India Company for the purposes 
qf the (fQverumeut of 1'14dia iu tru::;t for the British 
CrQWll ; hf a1Jpoiuti11g, through the Govermn<.m.t of 
l ndia, Mr. l1'vr./Jc:) as Special Conunh;siouer, and in 
taking . possession of the property of the late Rcijtih, 
they acte<l iu their public political capacity, uud in 
~xerQise of the general powers, pri vilcges, and au- 

reG·e1ver •.. 

'I'he S.upre~~· \{Olirt at llfodt'O:$ granted au injunction 
- . restraiuing Mr, J?or/J.(;f8 from lH'()CC~diug· With the ~al~. 

119t have lJy 1859. 
~ 

officers, servants, or agents, as aforesaid, .: Qr which . THE 

I 1. l.d l ·, . ·1· ·1 j' 1 ~ECRE1'ARY may J.HVQ oeeu SQ • or Qt HH'WJ.SC t rsposer or JY or STAT~ lN 

them, their officers, servants, or· agents, as aforesaid. S~Y~~:~ 
That the ''i}a!.!···t· ·11uU·1 Company their officers ser- v. · ' 1 ~· ·· \.) ' · ' •· ' "'· ·· . "' . ' . KAMA.CHE~; 
vauts, and agents, might be restrained· by tho in- . BovE 
• . • . I . · 1 •· . • 1. . . , . , . t 8AHABA. ~l u11d1011 of hm Court from J:tu't ier interfering, m ·er- 
meddiing with, seH.iug, -or disposing' · of the private 
aud lJH rticula r c::;t.ate aud . elfeets, real or personal, 
lcf t by 8 evajee at the time of his death, and for a 

______ _....,. .....,,,.. i_...,....~-- --.--·,-·.,.. . 

th eh- them, been possessed might 
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1859. thorities vested - in them by the various Charters and 
~ 
THE A~ts of Parliament, by which the possession and go- 

~.~~~~~:~R.~ verument of the- British territories in India, and the 
~~~=,g!~ powers of making· peace and , war, - and entering into 

v.- Treaties; had been committed to them in trust for the 
l\AMACHEE . · • . 

liOY.1<: Crown of Great .Britain ; and ,that all the acts and 
$AHAUA. matters set forth in the answer, were aots aad matters 

of State. _ Antl by their answer the East India Com­ 
pany insisted, that the question as to their right -to 
take possessiou of the estate and property which 
Rajah Bevajee died possessed of . and entitled to 
as : Baja?t_- .of . 'l'anjore, or of any and what parts of 
the" es~ate· · and property, was a question of State 
arising· from the character .of the llctjah as a- Sove­ 
reign, and the poiitical relations between the East 
India Company, acting in trust for Her Majesty, and 
the · St·ntQ 9f 'l1anjor(} ; and they, therefore, submitted 
that the matters set forth in the answer, and' on 
whicl; Uwy rested their right to take possession of 
the property whiei; was of the late Utijah of J.'anjore, 
Involved the construction of 'I'reaties and of other 
acts of . State, and were matters which could not be in­ 
quired into by the Court, or in auy Municipal Court 
of justic~ within Her Majesty's dominions, Aud the 
answer further stated that, without in auy way waiv­ 
ing the ris·ht of the Eai;t India Company to retain the 
whole of the property possessed by them awl men­ 
tioued iu the schedules thereto auuexed, aud without 
in any way admitting tho [urisdictiuu of the Court to 
inquire into the grounds 011 which such right was 
vested ; it had been determined, as au act of State and 
goverumeut, by the IDast India Company, through 
their Governor-General of ludia i11 Council and their 
Governor of Fort St. Ocorge in Council, that the 
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property and eff eets specified iu certain schedules 185Q. ~ 
marked O. H. O. P. and Q. should lx~ dealt with ru~ 

. ·1· d'·· l . f' . 'f'. {1 , } l . ) . · 1 ~~;(;R,&'].'A~V anc . isposec o · as 1 · ne same Hl< oceu t io pro- ~>F :-.;1·Al'E lN 

perty of llajaJi Be~1.ajee as a pri vate iudi vidual, _re- ~;:~~~;~. 
gard beiug.; had in the first instance fo th~ just debts · u, 

J\AMACH~l!: 
of (tH.£1 (~faims upon Bajah Seuajec, which debts the .Q<.>Yl!: 

lTia::;t. India Company were desirous 8houk1' be paid SAHABA • 

. from the estate, they being willing 'lo allow the whole 
of such esfo.t'-0 and property to be delivered over,· 

· subject to tho debts of and claims upon the late llajcih, 
to tho person or persons who- would .have beeu the 
legal representative or representatives of tho Rajah, · 

.. had }1~ .bee1i ·. i\· 'private individual, upon such. person 
or i)et'SOH9 giving' adequnte fJOCn.rHy, to iht' satisfac­ 
tiou of tho lTI-ast India Company, for the proper ad­ 
ministration of the property in · payment of the debts 
and otherwise. And tho answer further stated, that 
the Goverumeut had resolved to appropriate Hie whole 
of the lH'OJ.H:irt.y mentioned in certain other schedules 
thereto muked M.-: and N., and all property similarly 
circumstanced which belonged to llajah Sevajee, and 
not to third persons who might claim the same, for 
the payment of any of the debts due by the deceased 
llaja/t. which might appear to them to be fair and 
just, and after such payment to appropriate the 
residue of such lJl'OIH:r.ty towards making a provision 
for lhe fumily of thu Jlajah. And Urn auswer sub­ 
mitted,' that, iu auy IJOiut of viow, Ow question 
whethor any aud what vortious of the property left by 
Raj<.ift. Semtjee were hi:; private properly, or were pro­ 
pe;,rt.y of the State of T.aujure, was a question involv­ 
iug the eoustruction of a 'J,reaty aml rclat:ious betwe.eu 
the -St.ate:; and Hie general political powers ot' the Go· 
v<n·nmcmt of bu.lia · and was therefore n c1uestion not 

, .. ' ' ' 
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18s9 cognizable by any Municipal Court of [ustiee, Aud ~............... . '.. ' 

1·u~ the answer further submitted, that the Court had 
!'ECRETARV · • • J'. t'. · . · . i . . . 

VF' S'l'Al'~ 1N 11() junsuic son m respect of t 1<; matters aforesaid, 
couscu beina matters eoncernina the · revenues uud 1)1' th. e ma- Of INDIA · . t::> ··· , · . . . ·· . O .· · .·.. · "" · '-" . , 

· .· 11. nagement of the Governor and Council. 'I'he answer 
l<AMACHEE . ' 

, J30vE · admitted tJrn $fate of S.ev.£ijeo's family; at the time of 
~AHAIM. J• ,J "".{, ,, ted . .14 .. ;o·.11 I . ··i.i ",.] • ues 'tl:e&ttl, as scar ·. in me :uh, Jut Whid-Out admit- 

ting .that his property was liable to be administered 
us that of a private individual ; and the Defendants 
submitted whether, on the death of S.cvajee, all his 

.. surviving widows did not become his .joiut heiresses 
an4: .1~pvese11tativee, and W<)UJ.d not have inherited 

" .Jii~· ·p1fr~tte and particular estate, if any," to the extent 
· · Qf . the interest of a Hindoo widow according t<> Hin­ 

doo law. ·~fire Defendants set forth iu schedules an- 
nexed to ~hei11 tUlSWOl' uu UQCOUIJ.t of the prope1·ty, 9~- 
1.ato and effects of Scv1.ijee, including the. property 
claimed by third parties, possessed by them, or by 
th~3ir vfiiccr~ or agents on their behalf, awl \)t tb\} 
value .thtJreof, i:;.~ far us tln;y were able to fonxi any 
opiuiou respecting such value ; but withvut admitting 
that the Juija}i Jcf.t ~UlY property that could be called 
hi~ pri vate or particular lJl'OlJUl'ty ; and Without UU• 
mittiug H1at Hw Her:ll)Olldou t had any legal <;h~im or 
right iu rc~pect vf uuy property .takeu posse~siou of 
by the ~Jtu~t India Uompa11y or their officer1:1 or agents, 
the ammer shlted that they did not iiiteud to tl'eat 
the prop~rty of .& evajee iu the Bdwdule::;, marked 
(f. H. O. l'. and Q. re~1Jectivdy, as belouging to 
them for their ow11 use, or i11 trust as ·afo1·esaid, 
or otherwiB~, or as forming part of their revenues, 
or as being applicable to the purposc.8 aforesaid. 

Sch~dule \}. of the a11swe;·, contained a li1:>t of certain 
1Jroperty, described as real property acquired sfoce 
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493 

1799, which from its nature was not essentially public ~ 
o.r. ~tat~ - property, Schedule.\ H e • :ontained a list of SEcI~~~Rv 
similar property not taken possessron of by the East <w s·rATE IN 

I di C . o 1 if l 0 t , . d l' . 1 f. COuN<;IJ~ . n Hl .:ompany. •-:JC re . .u e . · con amec u. 1s .. ot <w IN11tA 
personal propertv doscribed as acquired since 1799, KAl\t:~-:iH;~: 

and which from its nature was not essentially public s uovs 
. . ' • AtlAUA. 

or State· property. Schedules P. and Q. contained ' 
a list. of:· persona l property of fhe same nature, not . 
taken possession . of hy Urn East India Company. 
Schedule H. coutninod a list of tho horses, elephants, 

.cattle, c:~rring·o~, &c·., of Ute late Rajah whieh had 
been .·~ult~. · . 

-· . The henring- of tho enuso took place on Hm 29f'h 
' and 3DU1 of RPJ>frimhrr,' and tl1r l~d-, or Octoher, 1Rfi7, 

when cvideuce not" material to stato wnR gone into 
on hof h sides, Tho ca use stood over until lhr 
1Hh of Dccemhc», 1857, f'or judgment, on which day 
the Court d(w1·c1(1d aurl declared that tho Respon­ 
dent, ns the pklP~I' widow of Rerajef', and Hin firsf 
ma·r~·j·,ecl atnoi1g; bis surviving widows, WH'R entitlod to 
inherit. and possess, RB his heir and loga 1 reprosenta­ 
tive, his private nml partieulat estate and effects, rrnl 
and personal, left by him at the time of his death, sub­ 
ject to the payment and satisfaction thereout of the 
private debts, if any, of Sevaiee, and to any legal 
claims and dem.andB that mig·ht exist against such 
privnte and particular (~state and effect.s, and that the 
Defendants were trnstees for the Respondent for and 
in re~pert ,of Urn private and particular estate and 
effect:s, real and personal, left by Senajee a.t tho time 
of: lris death and possessed by them, their officers, 
servants, nnd a.geni"H ; and the Court ordered that it 
should be ref erred to the 1\faster to take an ac­ 
count of the privnte and particular estate tmd effects, 

ON APP'EAT.i Ji1R,Ql\f. THE EAS'r INDU~S. 
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~ real and personal, of ScvaJre, possessed by the Defen .. 
THE dants, 

S!~RETARY . v , 

Q~~~~~1~N 'I'he following reasons for this dllcree were trans­ 
OF IN(HA mitted hv the Chie] ,J ustiee, Sir (!hri;i;:tnvher, Rawlin- 

'l!. " .. ' 

KA~i~EE son:-" '11he Plaint.iff by her Bill 1~r~ys .tha~; Rho may 
·sAHASA. be .·decla1'ed, as ·sent'Ot'_ 'or .first married widow of 8eva­ 

[ee, th~ late B..a:iah of. Touior», who died 'with9nt. male 
· issue, to he entitled Io tho private · and particular 
estate and effecb~ of her dP<.·r~nRPd husband, · subject to 
the payment of h ir.; debts, &e. Hlio n lso pray~ that 
the Defendants may he decla rerl to he trnRfoeR for her 

-: : '. ·~f. sucli of the property :18 mav have heou taken pos­ 
. session of bv them or their servauts ; a lso for an ,, 
account · and a Receiver. 'I'ho Defendants i'n their 
answer Rei: up two lines of defence ; first, that the 
Plaintiff has no case ou the merits ; and, secondly, 
that the Court has not any jurisdicliou · to try the snit. 
AR regards the first, they submit that tho fate Ra;i£dr 
R<~tni;iee was au iudepeudcut and absolute Sovereign, 
·n.nil · ri.s BH<~h was not possessed of any private estate 
ff~ rfo:Hngurshed Imm the pnhli(~ or ~:Hate prop()rf-~r ; 
and they further allege, {hat, according to Hincloo 
law, a ll the widows, and not tho senior widow alone, 
arc entitled to succeed to the estate of a llfahratta 
man dying with.out mnle issue either 1iatura.l or 
adopted. In SU}Jport of their second line of defenc.e, 
namely, that the Court has no jurisdiction, they sub­ 
mit that they took and detained the proimrty of the 
late Ra.fah in their public and political ~apadty ; that 
their taking of the propert.y was au a.et of State, and 
that the question of what porHon is private and what 
public property involve~ the construction of n '11reaty, 
and that consequently neither this nor any other Mu­ 
nicipal Qourt in Her Majesty's dominions has any 

.. CASl~S JN THE PRIVY COUNCIL 494 

( ...,., 

19

www.vadaprativada.in

www.vadaprativada.in



I 
I 
J 
f, 
l 

I 

' i 1 
i 
I 

I 

·' 
j ' 

:1 

jurisdiction to entertain the question. It was also , •859~ 

urged that the Court: had no jurisdiction, because the THE 
' . Sh'CR~TAR\' 

suit; has reference 'fo a · matter concerning the OF STATE 1N 

d '} t f t] n :i COUNClt. re\~enue un er ,. io managemen · ,o. · 10 iroveruor mm cw INPIA 

Council' I will now state what I consider to have KAM:cttu~ 
been 'trsfai>HRhed on tile one side and on tho other, and s·· B10YE 

. . .. • A i.~UA. 
how· inuel1 of the several cfofPllrP~ relied -on hy the 
Defendants have hmm made out. I think that all the 
materia 1 ft1cl~ ~rt out in the Pla intiff '·R Bill have been 
clearly proved, I nm of opinion also that the Plain- 

. tiff,: necordinp; to Hiudoo lnw, is, ns the senior and 
.fi:rsf ma rried widow nf Um late Rrifah 8()·MiN~, entitled 

,. • .. a • • • 

·.·::fo'.;lrer late husband's private mid partieular estate and 
effect's ; aud that the Defendants havo .wholly failed to 
prove or pnin! out to us any law or custom, sueh as 
i~ aUeg-ed in their (HlSW<\r, nuder which all the widows 
succeed to their deceased husband's estate under cir­ 
«nmstanoes such ns have been osta hlished in this suit 
This ground of defence, it may he observed, goes only 

.'. to. the ,quanf um and not to the root of Ure Plaintiff's 
claim. I am also satisfied on the evidence that tho 
late Rajah Seva.iee, a Hindoo of the Soodra caste, was 
not a member of nu tJnrli\rided family, and t.ha t hl~ 
was possessed of privat:e and sell-acquired pro1~e11ty, 
both :real and personal, a11d that a di.stinction was oh· 
served during his life between his State or Crown 
jHwels and those which he eith~r pnrchaRed himself or 
caused to be made for the use of his numerous wives 
nncl their f am Hies. An inspection of the sc.hedules nt­ 
taQliecl to t.he answer, as well as the answer itself, con­ 
firms me in my, opinion that much of the property 
detained by the Def-endants i:s of such . a nature as 
cannot allow of ff"R being com:::i.derecl State pro· 
perty. Take, for instance Rcbedule R., the conf'enta 

Kl~ 
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-!s~ ·of which have been sold by the Defendants. Can it 
T~g he believed that all the carriages, including numerous s~anAu .· . · L 

<>1<:STAnrn pony carriages and children's carriages, and palan- 
g~y~~~~ quins, or the cows and horses, ponies, &c., were State 

KAM!c~Eli: or public property, or ever treated as 'RU'<~1, or that 
's liHOY!~ all the contents of schedule M, including numerous . A· A'°'A. .. 

· female jewels and trinkets, or, that All the female 
apparel, clothes, shawls, ·Fiilks, lnees, '&c., i.11: -sehedule 
0., are ·State property 't It is J.rue that, as reg-a rds . 
some ot these schedules, G., H., . 0., P., and Q., the 
Defendants, in . U1Pir. verv ennfinm11~~ drawn nuswer 
'(and which, w1.w-0 it uot tha t of a Corporation whose 

·:: · .. · personal knowledge in most instaures ·iR necessarily 
smnil, might he considered unsa tisf actorv ); admit that 
the · property in the last-nnmed . schedule ' is not 
essentiallv public;' a somewhat amhiguous phrase ; 
and that as regarded it and Rome other properlv, hoi:h . 
real and ncrsoual, they do not intt•ml trcn1fo~· it in 
Urn same way, or on trust, a~ thn proi.w1·t-y in the other 

.. schedules, hut are willing lo give it up aR if it had 
heeu private property. J wiH 011 ly observe on this, 
that I do not exactly see, unless the properlv referred 
lo is private, how tho Dofc~danl's can ;j1rntify treating 
in any other way thau as public property, really pub­ 
lie, and vd1ich as such bas come to their hands i,11 
trust, But the learned Counsel for the Defendants 
contend that the -0ontents of the schedules and the 
uat.uro of the property ~ire immaterial, as no clistinc­ 
tion, t:hcy say, -can he allowed between the puhii.c and 
pri~ntc property of an absolute Sovereign, as he .can 
dispose of tlrn whole of it ns he may think fit ; ciHng 
n~ an authority for this principle the case of The Ad- 
1;ocatr,-G£meraJ of Bombay v. A1nerchund (l Knapp's 
P. C. Oases, 329 11.), and 1'he Lord-Advocate v. Lortl 
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.:f 

VH-64 

D1Pn,qla,s (9 Cl. & Fin. 211). This last case was .. :~~; 
ref-erred to for the f ollowing dictu-rn. of Lord THE 

· 1 , 1 . r , . • '. • . • . s!w~_E:'A.~<V Br01.t,qrw1n. 8, uamelv t It 1.~ only within the last 01• SIArF. IN 

I If t th t • . . . t ' , } l COlJNCtI, 
ia -cenrnrv ·. a. auy pnva ·e . property ias ieen of INDIA 

acknowledged to exist in the Crown a.t all ; prior KAM~cHi~£ 

to that, AH land's desoenrliug on the Crown, even c• Bon; 
. . - . . .~AHABA. 
from ancestors or· collateral relatives, were held [ure 
coron«. AH t~n"\ property of the Crown is .held for 

1 

. pu blie. purposes, and is Crown property, except that 
which the individual Sovereign lrnR retained a right. to 
deal with in his private and personal N111a-0ity.' This 

... · (lidum appears to he confined to lauded property,· and, 
.. ·:: · .... _. whether .'81:ridly rnrrect as rng·ntds all landed property.. 

·· is, T think, with. every respect to the noble and loamed 
Lord, rab~ly open Jo cloubf:i; ftw, thou~d1 it is true Hrnt 
a:ecorclinp; to the Common law of En,qlanil the King, 
heing a Corporation, purchases of real property mads 
hy him a f'tor tho asaumptlon of the Crown ve~t in him 
ju his Soveroian capacitv, and descends to his sueces- 

. F\OJ% :' still purchases made bef ore the aceession to 
tho Crown, or dcseent from eollatera l ancestor-Ft after 
the acecssion of the Crown, vests in a natural capa­ 
citv' (see Co. Litt. 1.5 b, note 4), showing that even 
in En,qlanrl the Monarch conld take real as well as 
personal propert)r in his own right. As was, however, 
observed hy the Bench during the argument, th€ Sta­ 
tutes of 1 ... 4.nne, c. 7, and 39th & 40th Geo. III., c. 88, 
regulat~ quest.ions regarding· t.he vi•ivate p11operty of 
the British Sovereign ; and it is not by the English Sta­ 
h1te, or Common lavv, that the questions in this suit 
are lo hp decided, but. by the Hincloo law. And 
ev011 the ~tatement in the case referred. to, 1 Knapp's 
P. c. ca~m~, 32f), 1rn.mely, that there was 1.lO dis­ 
tinction bet.ween the public and private property of 

IC I\ 2 
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498 OASES IN 'l'IIE PRIVY COtJNO!IJ 

~~ an absolute Sovereign, must, I think, be taken in 
SEci~i~ARv connection with m~ f acts . of that ease, and the­ 
oi STATE IN point then under Hie consideration (If the Court, 

couscu. 1· h .· 11 . 1:-i, . 7. . 8 d l 1 OF INPIA .n t iat ease, as WB:i· ns m ~,1,p unstonc v. . cc reecnuna 
KAM:c1-m: {1 Kno4)p's P. C. Cases, 3U1), tho question arose out 

IiOYI•: · of Hrn seizure -of an enemv .. r 'R ·r•. ro1Jerf,, .. 1 
-·, and it was SA~AHA. 1 

held thnt on Um seizure of the property of: a hostile 
Sovereign, si n~n fia.nro.nfe ecd non d·wm· ceeson!« .hello, 
no· disiinctlon eon Id he a llowed between hi~ public and. 
private property. . Hnre i f·liAI'{\ i~ ·no question as to 
Urn· ~eiznre of nu enemy 's property, or ns to peace or · 
war, hut: whether the late Ra,jah · 8eva,Jct? possessed 
a ny private property, and if Ro, whether t fro detention 
of such property, now belouging to au inhabitant of a 
h~rri.tory peaeoablv become part of the British territo­ 
ries in India, can ho justified, a ud on the grounds set 
11.p by Urn Delendants, But admitting- that in the case 
of an abi;;o]n~ f' ~overelgn, such a~ was eontemplated 
in .the above case, no distineriou can be made between 
hi~ public a nrl private property (and few such, I 
think, cau be found in the present age), can I assume, 
on the facts before us, that the late Ra:iah was such 
an absolute Sovereign as that he could have disposed 
of his fort, or other public buildings or State jewels as 
he did of his other property, both real and personal? 
There was no proof before us of his ever having dis­ 
posed of any of the State property ; and as to his 
being an absolute Sovereign, what evidence had the 
Court before it nf that fact'¥ The evidence, as far n.~ 
it went, tends, I think, t.o 'Show that his Hovereignty 
wa-s little more than nominal ; that he exercised no 
Soverei¥·n powers .ove1· the Kingdom -0f 1'anjore ; t:lwt 
he residQd within the circumsrrihed limit'R of the fort 
of Tan}ore ( wlrere a resident and officer of the East 
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not very r~rarly shown. WP had. f~videnct·, however, th~t 
the fote lfo.}ah 1H1VPr did any .of tho ·a0tR that mark 
Sovel'f•ign power: for inifhtn<'~t~, ho did not send or re­ 
ePivP Ambassadors, or keep up political r~latio1;s with 
any fm·Pig-n · State~; Jw did not coin money; he did 
not rollert or in any way manage the revenues of'. the 
l\'.ingdom oP ?.1_anJrH1~ ; hut H was shown that llt' 
received nu annual stipend from the 11}ast India. Com­ 
pany, som« of his receipts for which were · put in, for 
what purpose I hardly know, unless, perhaps, for the 
last f ew words, hy which the receipt of a certain sum 
on HP.NH.Hit or the F~ast India Company was aeknow­ 
l<ldg-Nl 'a8 part of my lac of star pagodas and one 
fifth pµrt of the net revenue of my country for the 
year ~' not of any kingdom, be i.t observed. 
Upon the whole of the evidence before us I am satis­ 
fied that the late llr~.fah Sevajee was not the absolute 
Sovereign suggested by the Defendants, and that he 
had private property, both real and personal, as I 
have above stated. I am further strengthened in this 
last conclusion by the fact that, according to Hindoo 
law and custom, a Hindoo Sovereign may have private 

S 0 · ' "·H· .. -:i L , ' · l . 909 property. ..._ ee otra.n,qe · s .. rnc111 aw; vo . 1. p ...... , 
wlwre, after stating that a kingdom is not di­ 
vi.si.ble, i.t is added, that 'the effects and private 
r.state of a Sover•eign, like those- or an ordinary 
individual (Hindoo), arf1 rn common, and distri., 
buta.hle amongist his sons.' And 2nd vol., App. 

India Company was always present), enjoying little .. 1s;9: 
more than, to use tbe expression of the Directors of the Ta~ · 

E t I r1 • C . ' t • t 1 , o . , • t , d . $ECRE1'A RY as .. nrna . ompany, a ,1 uuu 0oveie1gn .y, an. eer- or STA1't 1N 

tainly not more than, to adopt the words of the Defen- ~~~~~~~ 
danta' answer, ~ the outward state and dignit~. r of the o, 

• KAMA-CHEE 
reigning· monareh.' q~o what even that amounted was novE 

SAHAflA, 
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-~ .. ., 

1659. 329, is to the same effect. See also 2 Colebrooke's ~ . 

Tu& Hindu Law, c. 4, s, l, et seq. My judgment· on the 
SECRETARY . 1 . t f th . . } i 1· f d ith t oF STAT~ 1N anovo part or · .e case nas )<:\on rorme wit OlL any 
g~~~g~~ rnferenee to the ~?r0at.y of l7n9., put in evidence hy the 

KAM:cun: Defendants, possibly for the purpose of: supporting . 
. Hovt one of t'lH;) points raised by them, · namely, that the 

SAHAHA. . ,· • . • Court -eould not. take coguizance of tho suit, because 
i1 Involved the -construetion of a. 'l'roaty, Upon this 
point. I would · here remark, HR well a~ upon some 
otlrnrR equaliv beyond dispute, hut which were much 
dwelt 011" hy the loarnerl Counsel for the nerendants, 
that the Conr! hJtR never eutcrtnined any t1011ht re­ 
Rptwling- them, though not nhlo to ·i:wo Owi r :t ppliea­ 
hi1Hy to tho facts n:f · tho prP~o1:1t ease, · I r(•:for to RU<~h 
pniiit'R as that the construction nl' Treaties, or Uw 
public acts of State . hetwocn RovCJ'<~i~n powo1·~, or 
nc·tR relating to peace 01· war, could not hP tried hy 
any Municipal Courts, A~ Httfo matter of doubt is H 
that tho ]~a-st India Company, though subjects, have 
certn in Sovereign power:;; defog·a h:id to them, snnh RR 

1ho~p of m~king· peaeP- and war·, and of making Trea­ 
ti.~~ with <1f'rtain ()f thP nativr powers i.n Asia, and 

: that concerniug· such acts ns rn n ho inclucfod nnde~· 
the nbove heads nei.tlrnr this nor any other Municipal 

·Con rt has any jurisdiction to inquire. But in the way 
in which the Plaintiff shapes her ease before the 
Court, I think, that th.ese po inti:; do not fairly arise. 
~~he Plaintiff sues as a private individual, and as tlrn 
~:mh.iect of a country ·forming part of the British terri· 
tori-es in lndia. Of the annexation of tlrn Ra.f, 
of the Defendants taking pos-session of its revenues, 
or of the State property of the kingdom, whether 
consisting of lands, forts, jewels, or munitions of 
war, she makes no complaint. She sues only for what 
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she aHes·ed to be her property according to the Hin- ~!· 
doo law, namely, the private estate and effects of her ·. THE 

l l h I - 1 l' . 1 s·-, · . 1 h 1 . 1 . 1 !;1~cRETARY ( e.c~asec . us oano, . l...(ljllf~: ( CVCl-Jee, t 1C w 0 e of w UC l, 01•' STATE JN 

she alfogX!s, the Defendants detain from her without any g~y~~!~ 
[ustilicatiou Let us .p·· roceed now to the Defends nts' . v . . - - · · · • · · · · · · . · · v KAMACHJ::E 
second line of defence naiuelv · that to the. ·1· urisdictiou . HovE 

I . ' . . . • . ' ... ' • . ". c. .. . SAHADA. 
01: the Court They say, assuming that there was 
priva.tQ property, its seizure and detention. cannot be 
iuq uired info by -thi~ Court: first, because its seizure 
was an act of State, ·and, secondly, because the pro­ 
LJerty seized, or a ·portion of it at least, is revenue. 
First, then, as to. the. .seizure being 'an act or State' 
( though many of · 111y arguments will bear <Jn both 
Jines ·of del'euco). What is an act of' State ·t It is 

. uot every ad hy a Goveruinent, or by those represent­ 
in.g; the 8ovcnd.gu i11 a foreign country, which will he 
exempted from the jurisdiction of the Municipal 

· t.'ourts. ( ~<~<~ ('auwron v. l(;yh1, ;J .l\m:tpp \; f'.C. {1H8<':-), 

;J~.t!). Hut assuming aH act of ~tatc,~ to he an ad. of 
the; Hovcrei~·11 ,iWWCr, in !,'Qhition to peac0 or war, or 
au act done by H as being absolutely necessary for the 
public safety, or ne ({I.lid dctrluicuii l'C8 tJUi..Jlica capi(t,l 
( aud under this head a benefit 01· increase to the 
reveu ue can hardly be included), or acts of u similar 
de:-:;.eri1Jtion, lmve the JJereudaut:s Jn·<>ught the act::; of 
::;ei~Ul'l! aud tktcntiott or the Plaintiff's pro1Jerty within 
the principle of the protection they ~t;t up'! A11tl fur­ 
ther, was, iu fact, the ~eiziu·q of the private property 
au <;tct orderetl by auy Oovcnmwut ut all i1 Now what 
al'(~ th(: f a<:.l:-3 prnved which bear 011 thi::i p()rtion of the 
c.:a~G -~ ..Aft:~1· the d~ath of the late Raj.ah &evajec, 
which took plac~ iu October, 1855, it was determined 
by th{} l-Oa::)t Iudia DirectQrt1 that the Raj of J.'anjorc 
had htp~ed to the JDa::;t fodia (;vmpany for waut of 
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Forb(·s, iu a. letter of the 25th of September, lSGG, 'to 
take list:-3 of the jewels bdongiug to the llltj, un<l 
passi11g with it to the HoHotu·able Compauy, a:; als() 

1859. male heirs tu Rajah Sevajee -. I rr!wugh this lapse was not ._.,..,...,.... 
THE immediately publicly announced, the l!Jast India CQm- 

gF'~~~;:~:1~~ pany must, I think, OG considered to have become the 
covNcn, Sovereizn newer throuzhout the -kiugdorn -0f Tan1.-ore ()1'" INDIA . . ' ·~ t . . . 0 . . t;> . ·. . ' 

u, . from the death ~>f il-aj<ih Seuaiee. No very perceptible 
KAMACHEK • . • n · } . .Bovx change in the · government -of ~1e country at arg·c 

SAHABA. would be made, as th~ territories of Tanjorc had loug 
been. under the maaagement and control of the J.~ast 
India Company. Such then being the state of things, 
it is only after a correspondence between the F]ast · 
India -Direeeors and the. Government of India and of 
Madro», that in" Sepiemoe», 185-0, Mr. Eorbe» is 

_ appointed, under tlrn direction of the. Government of 
b~dia for the pur1)oso ·of inquiring into and reporting 

' . . ' .ei ei 

upon the various 'i uestiuus demanding 8ettlemeut in 
eonueetiou with the extinction of th.i; Baj or 1'anjore. 
In the letter -0f the Government of India, of the 8th 

. ol' Septcndrcr, 1.83.(:), authoriziug the apvoiu·tmeut: of 
au officer on this special duly, I find the Iuiiowiug 
,pa::;;::ing~! :-" Ilut the mode in which it may be proposed 
to deal with the Jf,1.,ijah '» debts, and with the State 
j~wuls, Hon.try, aml armoury, ~ht>~l-1,,i l>c reported to 
the Goverumeut of India before any measures are 
l aken, 1 .l.t might be contended I rum tiie coueludiug 
·wvrd1:> yf the above extract that uo authority was 
given or iuteudcd to be g~veu for thQ takiug po::;~e:;tiiou. 
ol' cvt~u the :-:>tate jewels, &t., till ~ome further rc].JOJ'l. 
had been made to tho Goverumeut of bu.lilt. ~uch, 
howcvtr, doe::; uot appear to have been the cu11::;trnc- 

tio11 put upon it hy the Uovc1·nmeut of 1l[<.ulra8, who, 
on the receipt of the above letter, instructed Mr. 

I 

502 .. 
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'r 

of the ::)tate armoury and weapons.' Neither of the 1859. 
. ..__,,.._,, 

above letters appear to contemplate, much Iess to THE 

ti ' tl · ·,.-1 't · f tl } ~Et;td:TARV au nonze, ne seizure or ce entiou or · o . ier t ran oF ~TAT~ IN 

State prop~rty, or, in other words, of the property of ~~~¥~~;~ 
the .. lfoj, passing with it to ·the :mast India Comp any. u, . - . · ··· ·. . . KAMACH.Ee 

1t was proved however 1 ma v here remark that pre- 1iovt 
• • · · ' . · • · ' • · ·· 0/. · · • · ' - s.rnABA. 

vious to this authority being gw~n, the rents and pro .. 
fits .or t1rn villages and lands .bought by Sev<.ijee had 
been received" by Mr. Forbes since the llaj<th '8 death. 
~Ph-0 evidence 'Of Iiasnadumdra Row, uncontradicted, 
is, that· Mr. J!_10ttJc~ had been receiving the rents and 
profits of those villages since Seoaiee '::; death. The 
sale also of the contents of schedule H. had taken 

· place early in J.85G. On tho 18th ot' October, 18f.>u, 
It is that :i\f r. Forbes, having received his new autho­ 
rity, which is relied un for making this seizure an act 

1 · of ~tafo, took possessiou Qi: the property in the fol't 
of 1'aujore. lt app~ars to have been an indiscriminate. 
seizure, both of public and private property; the 
orders of the two Governments, as 1 have above 
poiuted out, having been expressly confined to the ~taic 
property, Assuming-_ then that the taking possessiou 
of the public and State .property can be considered 
an · ad of ~>tat(;, us ordered hy the Uovcnuueut of 
liuli«, CJUCl <JS being- a lJ.CCt'~l;Ul'Y consequence, perhaps, 
of the assumption of the Ra], how can Ute seizure 
and detention or pri vate proverty ( and especially of 
such portion as consists of rcuts und the lH'oduce of 
t;alc~ made previou~ tu Odober, J.8jf)) <.!OllW under 
th\.l ~muc protoctio1d 1.l:he s~izure uf the private pro­ 
v~rty can, .l think, be he!,!d tu be brought within th<:; 
profodion of the act of Btate plea ouly 011 proof 

I 

either that the property wa~ bona fide believed ut the 
time tv be u.11 public, or tlmt its seizure wus ren<lered 

-~-,,_--- ... -----~------_,..... _ 
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1859. unavoidable fr-om tho Impossibility of distinguishing ~ 
. _1·H~ . the one from the other, or, because the public could 

l:;ECRE1ARV t . . ' 't J· I J . . l \ . . • . • • l 01,.. $1'A'1i.;1N 110 · possi J .y rave oeen ta1\:<~H possessiou ot wit rout ~~¥:1~:~ also seising theprivate, r!'his ._fast grounrl, it should 
KAMr~HEE be observed, tdtords no. excuse for the detentiou, But , 

. non. · w~ had not any evidence· of such a state of circum- 
~AHAn11. . • . • . . . 

1 stances existing as 1 have above suggested; no 8tate 
property was shown· to have heeu in danger, nor was 
there any evidence that there existed auy diftfouHy iu 
separating· tho one from {ho other, which ordinary 
care and patience, even aft-et· U1~ seizure, might not 
have overcome. I say e'V(m ufttn; ·uw seizur«, for it 

. _ should be borue in mind. that the gravamen of Ult; 
· Plaintiff 's complaint ht{or.e the Court is the deteutiou 
of Ju.•1: private property: not the seizure, which of 
course would have been the subject-mutter of au 
action of t respass on the plea side of the Court ; nor 
had we auv proo] that thPl'e was auy IJv1w fide belief 
that all ,\;a~ public. property. Ou the contrary, Mr. 

fi'or(JfS, in hit1 fotLur 01· U10 17th of Uclolns«, 1806, 
written the da v ucro re the seizure, shows that he . " 
knew there was private prupcrty amongst that about 
to IJ~ seized, Ior he exp11(;:ss1y states that all property 
to which a claim shall be established shatl be restored 
to Ht> owner, It appears then from the above, that 
an order huviug beeu issued to take possession of 
public property, pri vat(;! vroperty was taken, and i~ 
HOW c]et.aitH,Kl lllldel' the cil'CUlU:)taucei:; above ::;el out. 
1 am of uviniou Umt 1::1uch dcteutiou cauuot b~ cou· 
sidered au act of 8tate, uor can I consider that the 
subsequeut atlopt.iou l>y the Defendants ca11 make 
that au act of State whic~h originally was 11ot so. 'l111e 
remaiuiug- grouml relied on by the Defendants to bar 
the jurisdiction of the ()ourt i~, tlrnt the ·seizure 

l I 

CAs:g~ 1N rl11:tE PRIVY COUNCIL "504 
29

www.vadaprativada.in

www.vadaprativada.in



related to a matter of revenue, from inquiry into --~ 
which . the Court is expressly precluded . by the 23rd ~Ec!:1~AR.V 
clause of the Charter establishing . the Court. In 011· $TATE IN 

support of this point the learned Counsel cited ·the ~~~~ii:~ 
Statute, 16th & 17th Vuit., c, 95, see: 27, bv which ·it ~. J KAMACH1t:1t: 
is enacted 'that all real and personal estate. within the Hon: 

SAWAHA. 
said territories, e~oheating ()I' lapsing for want of an 
heir or successor, .and all p~pperty within the said ter- 
ritories devolving as bona vacantia for want of a right- 
ful owner, shall (as part of the revenues of India) be- 
long. to the. J~Jast India Company, in trust fol' Her 
Majesty for the service of· the Government of India:' 111 

Looking to the words Used in the Charter, and the in- Ii 
convenience intended to he guarded against, I am in- ,! 

clined to think that a very £air doubt may b~ enter • 
rained t1S to whether an escheat, or lapse under the· 
above Statute, comes within the words of the Charter 
as 'rev~nue under the management of the Governor 

I • 

(of Wort St .. Georqe) and Council, or as revenue col- 
lected under Regulations made by him.' I think 
also that the same reasons do not exist for preventing 
the subJects of the Queen from resorting to Her 
Courts in the case of such escheats as in cases relat­ 
ing to the collection of the ordinary revenue, made as 

· it is to a great extent in small sums, and under regu­ 
lations and usages which it might be exceedingly in­ 
convenient to submit to the consideration of the 
Queen's Court. I think, however, that this line 
of defence, namely, that the property seized was 
revenue, may be disposed of on the same grounds as 
I have considered a sufficient answer to the defence 
that the seizure was an act of State; for supposing 
that the seizure of the public property, which had 
lapsed to the East India Company under the Statute, 

VII-65 
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'·' l 

SO() CASES lN '1'l1E .. PllIVY' COUNCIL 

1859. to have been an act done in the collection Qf the reve­ 
.. ,:~7_ _ nue within the, meaning of the Charter," can we extend 

i:~~!~~~~ the same protection over the ·wilful seizure and deten­ 
couxcu, tion ol' private property · an act not ordered either bv 01'' [NOIA · · . g ' . ·· · / .. 

u, Government, or justified by any .Regulation, or neees- 
KAMACHu: • ,J b d'l-1.' 1 ·,.i l 1 • f uovE siteted y any. · lu1Cthty or unavoiaatae necessity, as .. 

s.utABA. have abova already shown 1 J think \Ve should not ·he 
justified .in doing so, being of opinion that the. pro­ 
perty was seised and has since been detained with the 
knowledge that some of it was private property, This 
f'aet, I think, distinguishes this case from Spooner v. 
Juddos» (4 Moore's Ind. App. Cases, Bf>3), which was 
relied on in support of the revenu~~ defence as well as 
of that of the act of State. Jn that ease a slip had 
been made; and there can he little doubt, after 
reading the facts of that case, hut that the Defendant 
bona fide helfoved _that he 1uight maim the distress for 
the whole arrears or quit-rent due from the -premieea, 
without regard to the question or whose name was 
mentioned in the warrant. I fully subscribe to the 
authority of that ease, as well as to the large class or 
Nt.Sl~S establishing the rule, that parties bona fide lw­ 
lieving they are acting in pursuance of a Statute and 
according to law, are entitled to the special protection 
which the Legislature may have afforded them, though 
they have been guilty of an illegal act. But I do not 
think the principles there laid down applicable to the 
present case, which is distinguishable not only on 
account of the want of bona fide», but also on the 
ground that it is not an action of trespass for the 
seizure, but a suit for the detention of the property 
<>f the Plaintiff. I must here observe that though I 
nm now delivering the judgment of the Court, Mr. 
Justice Davidson, who, owing to his absence, has not 
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I 

Sir H1t,r;h Cairns, Q.C., Mr. Forsyth, Q.C., and 
Mr. W. H. Melvill, for the Secretary of State 
in Council for the affairs in India. 

The substantial question is, whether the taking pos­ 
(a) See Statute, 21.st & 22nd Viel., e. 106, for the better Govern­ 

ment of India ; section 3 declares that the Secretary of State. is to 
have the powers formerly exercised by the JiJast India Company. 

. I 
I 

had any opportunity of reading this judgment, and r859. ~ 
consequently is not answerable for the reasons or ob- . TH.&: 

. . • . • ,.,,J • • f' 11. . . itl . SECR)i:1'Al<Y servations contained in it, ur y concurs wr i me 111 oF STATE 1N· 

· the facts of the ease and in th~ -eonclusion at which I 5~~~1~:: 

have arrived, namely, that the Plaintiff is entided to· KAM:CHF;E 
a decree, on the .ground that, ss to part· tit least of . ~on: 

. . . SAHA6A. 
what they have done, t.lt.e defence set up by the De- · 
fendants cannot avail. them, because they are unneces- 
sarily and wHfuUy detaining private property of the 
late Bajtih Seuajee, with full knowledge that it is such 
private property, and th~1t they have not any title to 
it whatever. 'I'he Defendants having then failed to 

__ establish any of their . grounds of defence, it remains 
for me only to declare the Plaintiff entitled to the de- 
cree of the Court as prtty~d !-l~il'st, that as senior, or 
first married widow, she is entitled to the private and 
particular estate and effects of her deceased husband, 
the late Rajah Seva.iee. Second, that the Defendants 
may he declared trusteea for her for so much of such 
property as· they have possessed themselves of. 'I'hird, 
for an account of all property. 1~lH~ other points (in­ 
cluding costs) reserved until alter the Master 's report, 
and for further directions." 

1~he present appeal was from the above decree, and 
was prosecuted hy the Secretary of State in Council of 
India, wh9 came in the place of the East India 
Company (a). 

Soi ON .APPEAL FROM 'l'HE ~Ae'r INDI~S. 

~ t 
.!. 
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1859. session of t.he deceased Baj(,J,h 's property by the 1.~a$t ·~· . 

. THE India Company, in virtue of · 'I'reaties authorizing 
SECKETARV t} . t' . f l J> · · f' r71 · h 

01'· ~rA'l'E 1N . ie anuexa ion v: the . ~aJ or .. {HiJore, was not sue an 
~~¥:~!X ad of State and Sovereign authority as cannot be 

KA&r:cun quesdoued or inquired into by a Municipal Court with­ 
.• 11ov1<; in the territories of the mast .1.n.dia- Company. 'I'hreo 

~AHAijA, • • l •A,J • I . . '1 . ·1·i• questions are tuvo ved Ill t us eonsic eration : . ~ irst, 
whether by .. the Charters and Statutes creating and 
defining the jurisdiction of the Supreme Court at 
Matlras, the )~1ast India Company, as the governing 
power in India, is ·amenable to that jurisdiction £or 

. acts done · by them in their governing and Hove - 
reign charaeter ; secondly, whether the acts com­ 
plained of are not acts of State and Government 
and of such a nature, that the Government who. 
have done the acts, cannot bo made amenable to any 
Municipal Court whatever; and thirdly, whether, 

.having regard to the fact that the seizure involved 
the question of a Sovereignty, namely, the Baj of 
1'q.,njore, there was any foundation for· the distine­ 
tion taken by the Court below between tho public 
and private. property or the late Sovereign th« 
ll<~Jah. 

upon the first point. 'I'he Supreme Court or 
1lfotlrns was created by the Charter of 1800. 'I'he 
21.st section of that Charter defines the jurisdie­ 
tion of the Court, the powers of which are ex­ 
tended by Statute, 4th Oeo. IV., c, 71, s. 17, The 
23rd section expressly provides that it shall not be com­ 
petent for the Court to entertain or exercise [urisdic­ 
tion in any suit or action against the Governor-General 
or the Governor of Madras for or on account of any 
order, or other act, matter, or thing done in their 
public capacity, or acting as Governor-General or 

OASES lN 'l111E PRIVY COUNCIL $08 
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(a) Bignell'$ Reps. 127. S. C. 2 Knapp's P. C. Cases, 245. 

Governor and Council. The ao~h section directs 1859. 
'-•--r 

and points out the mode of suing the gaf;t India THE 
., l •t · lj f b · d . SECRt1'ARY Company w um 1 · is eapa )1~\ · or .• emg sue m the (W ~TATE tN 

Supreme Court. The Celcuita .Cliarter of · 1774, and ~~1¥:i:!· 
the Statutes, 13th Geo. IlL, c. u:3, sec. 13 & 14, and KAM:cHu 
21:.;t Ge(). IIL, e, 70, sec. 2, ar(~ in pari maieria with BovE 

SAi-IAHA. 
the Ll1adms Charter, The quarrel between Sir 
Blij<t·!i hnveJJ and W1J,rnm Hastings respecting the 
jurisdiction of ·the Supreme Court of Colcutta, led to 
tho . passing of the latter Statute (vol. 4 Mills' 

_Mist. of Brit, India, by Wilson, Book V. -ch. ()), which 
excludes that Court from taking cognizance of 

·the acts of the Governor in Council. It is neces­ 
sary, . therefore, to consider the position of the East 
India Company at the time the Supreme Court at 
Madrae was created by the Charter of 1800. Under 
the Statute, 9th & Wth WW. UI., c. 44, and the Char­ 
ter of incorporation of Will. III. of lfif)3, and Sta-. 
tute, 33rd Geo. IIL, ·ch. 52, sec. l & 74, the I~~ist 
ludia Company had a tw~fold eharacter: first, th~y 
were a trading Company: and secondly, they . had 
Sovereign authority, with the power of making 
peace and war. The Statute, 3rd & 4th lVill. IV., 

, I 

e, 8f>, took· away the trading monopoly, but the 
Sovereign rights . were left to the mast· India. Com­ 
pany in trust for the British Government.-[Lord 
Kingsdoivn: Does your argument go to this extent, 
that the East India Company could not be sued at all 
in the Indian Courts ?]-No, they were liable to be 
sued in the Courts in India, as here, for acts done 
in their trading capacity. They could be sued 
upon a contract. The Bank of Bengal v. The United 
Oompanv (a). In Gibson v. The East India Com- 

509 ON APPEAL l~UOM '1'1UJ KA8rr INDIES. 
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~~ parny (a), the Chief Justice 1'i-r~dal defines tho. 
Tu11: character of the .E~ast India Company and their 

SECH!TAKV 1· I ·1· l 1 . l . 1 . ii 
oF ~T~TE 1N ia n ity to ce suea for acts < one iu t ieir tra< mg 

g~y=~;~ capacity. Ile says, '' H is manifest that the East 
KAM~CHEE India Company have i.>~<~11 invested with powers and 

"' Bon privileges of a twofold nature, perfectly distinct · 
SAtlAUA. ~ 

from each other: namely, powers to carry on trade 
. as merchants, and (subject only to the prerogative 
o:f the Crown, to ·be exercised by the Board of Com- · 
missioners for the affairs of India), powt~r to acquire, 
and retain, and govern . territory, to raise and· main­ 
tain armed forces by sea and laud, and to make 
pe,ace· or war. with the native powers of India. "-[Sir 
Joli« ()oleridge : Doe d. 8Mbkristo v .. The Bast lndfo 
Company (b ), was a case of ejeetment brought in the 
Supreme Court of Colcuuo. to recover a piece of free- 

· hold land which the East India Company claimed to 
Ju~ entitled to.]-The transactions upon which the 
question in this suit depended were not matters sub­ 
jeet to the jurisdiction of the JJfodr.as Court, or in­ 
deed of any Municipal jurisdiction in India. 'They 
were matters of State arising out of a political trans­ 
action. The maintananee of such a suit, as is here 
contended for, would be inconsistent with principles of. 
puhlie policy .. -{Dr. LuskiP,gton: That very question 
was decided here in 1827, in the ease of The East India. 
Co1npan.v v, Syed Allv (c), when the Privy Council 
held that the Supreme Court had no jurisdiction. 
That was a case of resumption of a ,J aghire held as 
an Alhimghah, enam under a grant from former Nawabs 
of the Carnaiic, which the East India Com.pa.ny under 
the 'I'reaties resumed:_ by virtue 0f their Sovereign 
power. It was determined that the propriety of tho 

( (/,) 5 Bingh. N. C .. 273. . (b) 6 Moore's Ind. App. Cases, 267. 
( r) See this case, post. 

CASl~S IN '1.'HE PRIVY COUNCU.J 510 
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(a) 2 Morley's Dig. 307. 
LL 

exercise of such . Sovereign power could not be ques- ~~ 
tioned bv the Supreme Court at ilfadra~'>; the very THE 

" . . . SJ..CRJ!T A RV 
Court from whence th€ present appeal comes.]-1~hat t:.:s,.~n: 1'N 

l 1 I 1·· • · d ht t rouxcn .. -:a~e ras not neeu reported, . .t is no . our · 1110s ap- vt· lNI>IA 

plieable, and is au important {-0 '(){U' argument, There l\AM~·CHEE 

is, however,. another case, Dhwck.iee DqAri.iee v. The novs 
'SAHA BA. 

E a.~t Indu: (/orwpany, which is similar in principle, 
. which came before the Supreme Court at Bombay in 

1843, a report of which Is to be found in Sir Erskine· 
Perry'~'> notes of decided eases (a). 'I'hat was an action 
of trespass brought ag~inst the .P;ast India Company, 
for breaking and entering the Plaintiff's dwelling 
house bv order or the Btnnbiu; Govenunent, and ... . ' .... 

it was held by both the Judges of that Court. that 
no action would lie against the East India . Com­ 
pany1 as it was an aet done by the authority of the 

.. Governor and Council, and, therefore, au act of 
State, and for which the i~~ast India Company were 
not answerable. Jleing an act ·of State, it was dear 

I • 

that the Supreme Court could not take eognizauce 
of the action. On the first head we submit then, 
that upon the authorities as well as the principles of 
iuternational law, the seizure and taking possession of 
the property ()f. the Bajt.th of Tcnjort, was an act of 
Government and State, done by the l•~nst India Ouu­ 
pany in their Sovereign character, and by virtue of 
their Sovereign power; and as such, incapable of 
being questioned or inquired into by any Municipal 
Court, more especially the 'Supreme Court of Madras, 
created by the M adras Charter of 1$00. The East 
fodia Cornpmiy v. Syed filly. 

This brings us to the second question involved in 
the inquiry, namely, whether the acts done were 
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. ... I.:'.·.·.'···· '•' 

· ·. 1859. not only acts of State, hut done as acts of State: for ....,_,..._... 
TH:& if so, as already shown, they could not be inquired 

SKCR.ETARV • ..: . . 
OF' !:>1'AT1HN 111.to· by the Supreme Court at Madras. Now, the ~~Y=~:~ authority for the sei~UI'-e emanated from the Govern­ 
KAM~CHEE ment, ··Til'C· . despatch of tih€ 16th Qf April, 185Q, 

oov~~ declared U1e dignity of the B<'ii extinct, and that the 
$AttABA.· , · ,., . . • • • . · .. 

R4J had lapsed to the British Government: and the 
subsequent correspondence from the Government .t<) 
the Collector, and the appointment of Mr. Forbes 
as Couuuissioner, were all acts of the Govenunen t 
exercising . the Sovereign authority, and the ultimate 
seizure and possession of the llcij of Tanjore, and 

. property of. the deceased ll.aJah, by Mr. Forbes, was 
the seizure of the Government,. and an . act of State, 
The judgment of the · learned Judge of the Court 
below admits that the seizure ·of the public property, 
as it is there described, was an act of the State, 
and incapable of being inquired into by the Supreme 
Court, and limits the remedy to Hie priVAt~ ])l'Opei·ty . 
or the lt((iah; thereby attirrning the jurisdiction pf 
the Supreme Court to adjudicate on the validity of 
the seizure, by determining what was public and what 
was private property. Now, that would be to assume 
authority over the .entire transaction. For if the 
Court has power to sever the acts of Mr. Forbes 
by adjudicating upon what they thought was an 
excess of his authority, they must have power to 
ascertain and declare whether his authority in general 
has been rightly exercised; and we insist that 'in 
this respect it has not. Suppose an action of trespass 
had been brought against Mr. Forbes for the seizure. 
Could the Supreme Court entertain such action f Cer­ 
tainly not. No person has a locus standi to· bring 
such an action, nor could the Court take cognizance 
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VII-66 

I 

(a) ·2 Exeh. Rep. 167. 
(I)) 3 Phillimore on International law, 51. 
( c) Doug. 594. ( d) lb. 313, n. 
( e) 1 Knapp's P. C. Cases, 316. (!) 1 Bro. C. C. 469. 

LL2 

of it. 'I'he acts of IV[r. Forbes were the acts of the 1~.~9. -...---· 
novernment, and if the Government is not liable to TH~ 

l (.i . . . . h . 't B t SECRl!:TARV the jurisdietion . of the .ouet, neit · er rs 11e. ·. u OF ~TATJl: IN 

admitting that th€ authority .given to Mr. Forbes, g~¥:~!~ 
was limited, and that he did exceed it, still his acts KAM:·cHEK 

have been 1·~~eogniz-ed and ratifi.erl bv the Government, Hon 
· · · . · •' -. S.HIAB . .<\. 

which would cure such defect, Buro» v. Denman (.a). 
The '' Clirolitu~ '' {b). 'I'he authority o.f a Prize Court 
in time of war, is au illustratiou of the argument .' 
upon this part of the ease, that tho Supreme Court 
of Mtu.lras had no jurisdiction in a matter entirely or 
~Hate policy. In the time of war the maxim "inter 

_ arma silent leaes," would. ~pply in a Prize Court, 
That Court . is established by Hoyal Commission; 
its authority 

1is 
special, hut as affo~ting the objects of 

it, universal: therefore, if a seizure be made of an 
enemy 's ship, though wrongfully, no action can bP 
maintained against tho Government, or any of the 
parties eoucerned i.11 such ~Pir.m~< .. , in a Municipal 
Court; resort must he had to the Prize Court, which 
is the only Court having authority delegated from 
the Hoverej·gn power to try such ~ question. 'rMs i.'I; 
tiistilwUy . aid down by Lord Mmhs/ie,l,d in Urn cases 
of Le Caua. v. Eden (o), and [Ando v. Rotlnev (d), and 
has been recognized and admitted by this Court in 
FJlphin.stone v, Bedreechwria (e). As regards the ques­ 
tion that no suit will Iie against the East India 
Company for acts done by them as a Sovereign power 
in India, the cases of Moocfolay v. The East India 
Conipan!J (!), The Nabob of .A.r-cot v. The East India 

L 
• t. ·) 

:;;. 

- ~ . 

~: 
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{ ci} 4 Bro. C. C. 180. ( b) 27 State Trials, 1246. 
( c) 6 Beav. 1. S. C. 2 H. L. Cases, l. ( d) Cowp. 161. 
(e) 3 Moore's P. C. Cases, 465. (f) 3 Knapp's P. C. Cases, 332. 

•859· Con1.van:l/ (a), decided .in the Court of Chancery in ~~..,,,, "" 

THE Kur1lcind, are .eouelusive. · So in Tandy v. The Earl of 
SEGRE'J'ARV . · • . · • 
or ~'l'An: 1N Wesimordasui (b), the officw.l acts of the· Lord Lieute- 

couscu. t. f I l t · ',.J ·· · d· t l! St t ·3 . t oF lNOIA nant o . re ,anr were consmere ac s 01 a e, anu no 
u. within lhe cog .nizance of th.e Municipal J·. urisdietion. KAMACHEE . . · .. 

T39v~ The Duke of Brwuswi:ck v. The King of Hanover (c), 
$A.HADA. • L • · h . .f . . · ·i • . · J') • · ts an authority to snow tiut{. a ~oven~~gu .. r1?1C:~P, resi- 

dent in his kingdom, although a peer or th« realm, 
ie exempt from the jurisdiction of the Court of 
Chancery ·for acts of State done by him in Hanover; 
The same policy has been applied to · Governors of 
Colonies, Iu illos(yn v. l!'(tlJrit1a~ ( d), l.iord l!fons/idd 
laid it down that no Governor of a Colony could he 
sued while he. is exercising the fuuctions of a Uo­ 
vernor. 'I'his case, it is. true, has been· in some degree 
shaken by the decision in Hilt v, Big,qe .. ( e). That 
was au a~ti~m of- debt brought upon a contract entered 
into by the Defendan~ before he became Governor, 
aud it was held that upon such a contract being 
utterly unconnected with his political character of 
Governor Jm was fiable to he sued in the Colony 
of which he was. Governor, · Uameron · v. Kvte (f), 
relied upou by the Court below, has nothing to do 
with the case. There the Governor exceeded the 
authority conferred upon him by his commission. 

T.J1irc1ly. 'I'he late Ra}ah was, as regards this suit, 
an absolute Sovereign, and the decree of the Court 
below erroneously proceeds on the supposition of 
there being, in point of law, a distinction between the 
public and private property of an absolute Sovereign. 
No auch distinction exists. In The Advocate-Gener·al 

C.A$E$ IN 'l'HE PIUVY COUNQIIJ 514 
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{ b) 9 Cl. & Fin., 211. ( t:i) 1 Knapp's P. C. Cases, 329 n. 

of Bombay v . .Lfm,erdi~n() (c), Lord 1,enterden puts ~5! 
the very question · tH.>W in dispute. He asks, "What .. TH' 
' l r: · · J ·"h l Ii ·d . $ECRE1'ARY ts the distinction betweeu t :e pu inc an. private ,o•· STATE 1rii 

propQrty of an absolute Sovereign 1'' and says, ~~¥:;:~ 
"When you are speaking of tt.i'e pr<Jp~rty of au abso- KA,,:~Hxi:E 

info Sovereign, there is no nretence for -drawiue such ·s· 1.ov. 1<: .._, .. t . · •;• .· . • AHAHA. 

a distinction: tlm whole of. it belongs to him as .Sove- 
reign, ~nd he may dispose of it for his public or private 
purposes in whatever way he may think proper." Lord. 
Bro'nglwm in The Lord Advocate v. Lord Dunr1las (lJ), 
say~, · '' l must beg to enter my protest against the 
distinction which has been taken in arguing this Gase, 
H8 to the prcrog·atiV{~i;; (,)f th<,~ Crown beint;· different, 
where the Crown is supposed to he dealing· with what 
is called its private and i ndividual property and public 
property. 'rhe prerogative of the Crown is precisely 
the same <}S regards what is called the property of the 
Sovereign, aud the property of the publie. It is only 
within the last half century that any private property 
has been acknowledged to exist in the Crown at all. 
AH property of the Crown i:;; held for public purposes, 
and is Crown property; it is public property which 
the Crown administers for the maintenauee of the 
State." Cmnyn.'s Dig., tit. "Prerogative," D. 84, sup­ 
ports this view. The Ra.jah of Tanjore was by the 
Treaties of 1 W3 and 1799, an absolute Sovereign ·in 
the fort of · 1,anjore; he had there the power of life 
and death: as absolute Sovereign, he could, therefore, 
have no private property, distinct from State prop~rty. 
By the Hindoo law in tllf~ ease of regalities lik« this 
Baj, the succession is exempted from the ordinary 
law of distribution, as the Raj goes to a single heir, 
S ' "H' d I . " .,. I . n/\9 · ih r I .. . tran,qe s .m u "aw, 'o . 1. p. ~'"' , 1 .• "·O • 11., 

515 QN APPEAL li'ROM '!'HE EAS'l' INDIES. 
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(ci) 5 Moore's Ind. App. Cases, 217. 
( b) 4 Moore's Ind. App. Cases, 353. 
(<;) 2 H. L. Cases, 28. (d) 3 Drewry, 183. 

Lastly, the decree pn><·.(~l~<iH on the footing of Ut(J 
Plaintiff; as senior widow, being entitled to administer 
the private estate of the late I~a.i<~h. Now, there is 
nothing in the relations between the Respondent and 
the East India Company to· sustain a suit in equity. 
Them is. no privitj. of Interest h~tvlf~en them such as 
could sustain a suit. 11h.Q remedy, if any wrong had 
been committed, would have been at law by an· action 
of trespass, in· · trover, or detinuc, The East 1'n~ia 
Compa1iv v. Nuthn1nl;adoo Veerasuxinu! i.Uooddl!J {a), 
Spooner v, Juddoo (b). Again, the Respondent asks 
for an account when no eomplexity of accounts 
QXh~ts. Fole;~ v. Hill {c), Fluker v. Taylot~ (d), esta­ 
blish the proposition that, if the accounts are not 
complicated they are the subject of an action, not of 
a Bill in Chancery. If there was no remedy in law 
or equity, a petition of right would be the praper 
course. But if a suit like the present could be sus­ 
tained, the only proper decree would have been the 
usual decree for the administration of the estate. 

· There should have been first a reference to the Master 
to inquire whether the deceased Rajah had any pri- 

_'~:'9·.. App. p. 328-H (tTidit. 1830). Colebrooke's "Dig. of 
T · · 1·1·· ·d I · '' · I · 1 (tr. •1 • • 129. ·r · I I H~ · .. m . Il ,;aw, vo .. 1. 1>. . .• cu·, w. u. . . ""· .. t 1s as <e< , SECRJi:1'AR\1 

01·· STA1·1<; 1N then, whether there is any difference between an 
COUNCIL. 1·, 1· I So ' •. b 1 l s· . . ' or IN1>1A .:I.Ang- 1s1 •.. overeign elnre . t 1e tatute, 39tb & 40th 

KAM:CH11:£ Get). III., c, 88, and a. Hindoo Soven~igu, as to the 
SARH~\~:\. right of private p1'()perty1! No evidence is adduced 

upon thi'e point, and the. on:us unclouhtrt:idly ties upon 
the Respondent to establish that there exists such 
difference, 
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(a) 'I'he Attorney-General (Sir l~icha1·d Bethell) had been con­ 
sulted on behalf of the Respondent before his appointment to the 
offi(le of Attorney-General, and it was arranged that Sir Hugh 
Oafrn,q, the late Solicitor-General, should "at the hearing, conduct 
the case of the Appellant. 

vate property; and secondly, that the East India .s59. 
Company should render an account of the pro- ~1~ 

perty so found to be private Such a course has Sl~I<ETARV. · . . · · · · . ,. . . . · OF ~TATE IN 

not been pursued in this case. Upon all these CQuNc1L 
I . O~'lNl)IA 

grounds, therefore, we submit, this decree cannot be 1·. 
J\A~IACHEI'; 

sustained. Ho\''~ 
~AHAllA. 

1l1hQ Attorney-General {Sir Jlfohard Bethell) (c) 

and Mr. Ayrton for the Hespondent. 

Jt wHI he necessary in the first place to ascertain 
the true staiu« of the b;ast India Company, in order 
to see whether they are not u1ne1u;thl~ tf} the .jurisdi«. 
tion of. the Supreme Court of iVladras, and account­ 
able betore that Court for the. wrongful acts com­ 
plained of. Our conten~ion is, that the East · India 
Company did not stand in the position of a Sovereign 
p<)w.er; they we~:l~ only u corporation endowed, it is 
true, with considerable franchises and prerogatives, 
hut by legislative enactments made accountable for 
their acts. Sovereignty implies the exercise of abso­ 
lute : uneontrollabe power, without any qualification. 
How then could the .l~ast India Company be said to 
possess the Sovereign power if they are compellable 
to justify their acts, and to show that what they- did 
it was within their power -~ 'I'he acts we complain 
of were arbitrary acts, and can be brought in question 
before the ordinary legal 'I'ribunals. They were not 
done in virtue of Treaties or Jure beUi. The account 
given by the Defendants in their answer is, that the 
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1~59. annexation Qf the Raj of Tanjore and the taking -.-- 
Hl~ possession ·Qf the property was not an act of State, 

SECl<b;1'AkY . . . . . or STA'i·~ 1N but that the Baj and property lapsed to the Govern- 
~~Y~~!~ rnent ; and that,, therefore, tl1e · l~~st India Company 

KMi!cu~E as the ,uttimu~ haere», took possession as ,Qprw v.aca/r~tia . 
. uo .. ii: N9w, it can only be upon the hypo thesis that the 

:-iAHA~A. h ., l • h d . } . ·s f' Qo~pany .. as t 1-0 ·sii,w..e ngr t towar s t 1~ . tate o . 
. tanjore that the Que-en of Englarul has with regard to 
haeredita$ jacens that they could so · claim the private 
property. Such a pretension however is preposterous. 
Fur it .is apparent from the letter. of Mr. Forbes or 
the 17th of October, 185-0, that the seizure was not 
intended to include, or was in exercise of any right 
tht~ E'~'~t India Company mi~ht 'have over the private 
property of the 1~(.ijah, whatever they might claim to 
have over the lla}ah 's 'StatE~ property, for the instruc­ 
tion is that "all private property would he scrupu­ 
lously respected." Indeed, no authority for such a 
seizure was ever delegated to Mr, Forbes by the (Jo­ 
vernmeut, 'l'his fact is an admission that the East 
lndi~ Company would not interfere with the rights of:' 
Urn members of the Ba.fah 'e family to his private pro­ 
perty, The Respondent as the senior widow was tho 
proper party to sue, as well for an account of property of 
her own, which was unjustly seized and then was in the 
East India Company 's possession, as of her husband's 
private property. As the East - India Company got 
possession of the property by the unauthorized act of 

· Mr. Forbes, no protection can be claimed by them on 
the ground of State policy, nor are they exempt from 
the jurisdiction of the Municipal Courts for the 
commission of such a wrongful act. Buron v. Den­ 
man (c) does not apply. . That WRA an action for 
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1•. 
K:\MACH 1t:1t: 

I ()VJ;: 
SAHA HA. 

<.:VVNCll. 
01'' lNLHA 

(a) See 5 Moore's Ind. App. Cases, 499. 

having been done by their authority, which the Court 
held equivalent to prior instructions: being an a-ct 
of' State, the Crown was alone responsible, and, there­ 
fore, no action would fo~ against th~ Defendant. 
~Q in the case of 'I'iie • 'Cf.tr.Qlfrie. ·'' But here there 
is, in truth, no act of State, but a wrongful seizure by 
the j;fast India Company, who .are hound ·to submit to 
an inq uiry and to account for their acts.. 'I'he N awab 
of Surat's case {a) was under a 'I'reaty almost in w­ 
.~issimis verbis with the . 'I' reaties in question, 'I'he 
Government in that case .distributed .the Naw®'s pro­ 
perty among his heirs in a certain manner, provided 
by a special Act of the Legislature of India, No. 
X.VlJL of 1848. lt woulrl he an act of injustice to 
say the Respondent has uo remedy, In this country, 
if HtP Crown tonk possession of property, although a. 
Bill could not be filed in the Court of Chancery, yet 
a petition of right would issue at the instance of tho 
subject aggrieved. 'I'ho Defeudants do not frame their 
answer as if the seizure had been made in exercise of 
a Soverei!?n power, but they justify the taking under 
an asserted· ·legal title, alleging that the property 
lapsed to them. Now, we contend, that the East 
India Company is only a corporation created by Char­ 
ters and Acts of Parliament, hut that they have not 
Ow Sovereign power in India. 'I'he Sovereign power 
as exercised in India is alone vested in the Governor­ 
General and Council. 'I'he Governor-General we 
admit is exempted from the jurisdiction of the Queen's 
Courts in India for acts done relating to State or 

damages by reason of the Defendant, an officer in the 1859. 
~ 

~nglish navy, destroying slave baracoons. Th~ Eng- TaE 
'. · . · · · '. · ·. ·. · • . .· ~iCRWI'ARV lish Government, it appeared, adopted · his acts as 0·f. ~'!'AT.ti: JN 
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1859. public policy, but the b~ast India Company we sub- 
..................... 
THE mit, like any other British subjects, are liable to the 

S!(;RE1'ARV • • di . f' h QI 01<~ :,TATE 1N JUrIS .. iction o · t. e . ourt, .. 
CQU?'~CIL 

OF 
1:.01A It will be neeessacy to .estahli~h d1i'S proposition to 

KA~~~i~f:~: review the Charters and A:cts of Parliament afteeting 
SAHAHA. the J~ai;;t India Company. T~1~~ -Charter of King 

Charl~s the First, of il'661, authorizes the }Cast India 
Company to export warlike stores, and make peace 
and war with native Princes within the limits of their 
trade. The Charter of 1()88, confers similar powers; 
but there the Crown reserves the· Sovereign rights· 
over· the forts in India, and Urn . power of making 
peace and war when it shall think fit · to interpose 
the Royal authority. Now, ·we submit, that the. 
Charter 9f 1661 was absolutely null and void, as the 
power of making war and peace are admitted , by 
au Jurists to be an iucouununicable prerogative .. 
By tho . Charter of Will. l IL, of lf>D8, the powers 
of the East India Company are restricted to raising 
forces to defend the forts ; but all Sovereign rights 
are again reserved, and amongst them the power or 
o~tahi.ishihg Courts of Judicature, 1~h~ Statute, lat:lt 
Geo. lIL, c. {)3, puts the question of the undoubted 
Sovereignty of the Crown in India beyond all doubt. 

' This is the first legislative enactment that introduced 
a particular provision for Urn Sovereign administra­ 
tion of the dominions in the East Indies that had 
been acquired by the Company. By section 7, such 
Sovereign rights are vested in the Governor-General 
in who~1 all the civil and military power is vested, 
who is really the only representative of the Crown, 
in fod-ia,, and not the l~~ast India Company, as claimed 
by the Appellant, His powers are defined in sec­ 
tion H; and section 13, reserves the right of the 
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VII-67 

Crown to erect- a Supreme Court of Judicature at 18s9 • ._....,.._., 
Po-rt William, to whom the Governor-General and . THE 

C il ·' . d bl b•· h 1- h ti . S£CR!:.1'ARV . ounci a!r~ ma e aznena · e. y t · e ot sec ion, m ()F STAT1·. IN 

eases of treason or f~lony; .and also, by the 39th .~~~~~~~ 
sectio n for anv .. crime misdemeanour · or offence to v . 
.. ·'Y . . ""' ./. . v1 "'· Y .·v. ' · · ' · KAMACHli,:1'; 

the Court Qf .Kirw's Bench in Eng. iand.. The Statute .. !M'..ti: 0 l . . . . . ' SAHAliA. 
Wth ()e<J. HJ..,. c, fH, sec, 5, renewed the appoint- 
ment of the Governor-General ·for five years: this 
office was continued by the 20th {)eo. III., e, 61, 
see. 5. Statute, 21st Geo. IIL; e. 65, see. 8, for the 
first time gave the proprietors in the stock a titli~ · 

. to share in the Company's . territorial acquisitions, . 
Il', then, the gast India Company · had done the Mt 
complained . of shortly after the passing . Qf . this· 
Statute, and, therefore, for the benefit of their pro­ 
prietors, ·how could it be said that they did it in 
virtue of a Sovereign power created by that A~U 
By the . Statute, 8:3rd (Jeo. HI., e. 52, sec .. !>, the 
Board .. of Control have power given them to superin­ 
tend ~11 concerns relating to the civil -0r military 
Government or the revenue in the East Indies. 
Now, we insist that the Board of Control has no 
greater power than the East India Company, and, 
therefore, the creation of that Board cannot be 
said to invest ·the Company with any new or in­ 
creased prerogatives. Sections 40 & 41 empowered 
the Governor-General at Fort William to superintend 
the Presidencies of Madras and Bornbay, if not repug­ 
nant to orders from England; and. the 42nd section 
prohibits the Governor-General in Council from 
declaring war, except in a case of emergency, with­ 
out the consent of the Court of Directors and the 
Board of Control. Statute, 37th Geo. III., c, 142, 
empowers the Crown to erect Coutts of Judicature 

S.d 
46

www.vadaprativada.in

www.vadaprativada.in



{b) Bignell's Reps. 118. (<J) 6 Moore's Ind. App. Cases, 267. 
( c~) 5 Moore's Jud. App. Ca.ses, 217. 

18~9.: at Madras and IJµtrU;ay ,· and section 10, exempts the 
.•. TH~ . Governor or Council of Madras or Bombay from the 
sEcRJ::l'ARV • • di ti . f h· c .. i ~ . · f .. o•· &1'ATE 1N juns .1-0 1011 o · t · e. . 'ourts, except .or treason or 

COUNCIL f. • 1·. N thi . . . ld l if (.w IN or..\ · .e ony, - .ow, 111~ proviso wouu >€ unnecessary 1 :, 

KAM:ciu:E as claimed by the Appdfo,nt, the J~~ast India Company 
SA~~~!. had the actual Sovereignty, So again under ~tatuttJ, · 

53rd Oeo .. HI., c. 155, sec. 123, provision is made 
that the general issue may ·be pleaded in actions or 
suits brought against the l~ast India Company or their 
agents for acts committed by them in arresting · 
persous not authorized to .. ·reside or traffi« in the 
Ba~t Indies. By Stttttit;(~,· i~nl & 4th Will. IV., e.· Sr>, . 
a further arrangement is made with the .l~~ast India 
Company for the government of.' India for . a limited 
period. Section 10. expressly enacts, that th~ same 
remedy by proceedings, legal or equitable, is to be had 
against th~ gast India Company, and their property is 
to be subject to execution. By section 39 the whole 
power for the goverument of India is vested in "The 
~h~v~n\or-(J~neral of India in Couucil." 'I'he authori­ 
ties cited by the Appeilant, Doe d. Seebkristo v. The 
l~1ast Inrlfo Company (a), The Bank of Bengal v, The 
lfost India Company (b), The? Rast lnd,ia Conipanv v. 
Nuthwmb(tdoo VeernsuJwny Moodelly (c), to sustain 
their proposition that a Bill in J!~quity was not the 
proper remedy, shows that the ~Ja$t India Company 
are generally liable to the jurisdiction of the Courts in 
lndin; and the question, then, is reduced to this 
simple point, whether what they have done is an act 
of State~ which we contend it was not. 

Secondly. In any circumstances, the 11Jast India 
Company, as successors to the de-ceased Rajah, sue. 
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(a) B. viii. e. 6, sections 22 & 23. Oro. B. iii. c. 9 & 16. See 
also The Att.-acn. v, Weeden ( Parker's Rep, 267), where it was 
determined that ehoses in action belonging to an enemy are forfeited 
to the Crown. 

(b) ·9 Beav, 579. 

eeeded 'only to the State property attached to the Raj, 1859. --.- 
and not to the private property of the late l-ftajah .. He THK 

was at the time of his death entitled, as of his own j:~~.~~~1~~ 

right by the Iliudoo law, to private. property, consist- ~;~~·;:.~· 
inz of r1~a:l estate cash J. ewels · horses &c. distinct 71• 

0 , · . ' - ' . . . ' . . ' . . ' ' i\ A i\l AC H Kl~: 

f rorn the rights appertaining to the Raj.. He was of .. Bov1~ 

the Siwdra. caste, and had power by the H~iidoo law to s,\!inlM. 

dispose of his private property, distinct from the Raj. 
Stra/r111.e's "Hindu Law;" vol. i., p. 209 (Edit. 1830), 
dearly so treats this point." He lays it down that ''the · 
effects and private estate. of a Sovereign, like those· of 
uny ordinary individual, are in common, and distri- . 
butable among· all the sons." · 'I'hat is an authority 

. that a . Hindoo. Sovereign c~n have private · property 
distinct from State. property. LJ.Uen, "On the Royal 
Prerogative;" p. 143, says that "the ancient Anglo­ 
Saxon Kings had private estates which did .not merge 
in the Crown, hut WV,l'~ divisible by WiU, gift, or sale.,, . 
fiio. by international Jaw, as appears f rom P:n/f'<mdorf, 
who, referring to Orotius, points out the distinction, 
and Jays it down that ·th<~ income may belong to the 
Sovereign, and be dealt with hy him differently from 
the ctrrzrus of the prop<~rty which goes to the State (a). 
Jn modern times the same right has been recognized. 
Ryves v, The Duke of ·wellington (b) was a case in which 
a l~gatee filed a Bill. against the executor of George the 
Fourth, claiming under the Will of George the Third, 
with respect to a bequest made by that Monarch of 
his private property, and the Court of Chancery repu- 
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0 i 

{b) 3 ~fom·e'~ P. C. Cases, 465. (ti) 3 Knapp's P. C. Cases, 332. 
( c) Cowp. 204. . 

.. •ss~ diated the jurisdiction of the Court on the sole ground, 
· TH~ that the Will had not been proved in the Prerogative 
S¥(;R&1'Al<Y . . . 

OF' :-;1'An: IN Court. 'I'he . eases relating to the exemption of a 
~;~y~1~;~ Governor of a Colony, relied upon by the 1\pp~liant, 

KAMZcuu·: do not apply. Camero» v, J(:lJ.te {a) was confined to . 
'C_ liovE tfrn singfo point ~Jf thP power of the Governor of a 
~AHABA. · . 

Colony, and it was held to be fettered by the terms 
of the Governor's commission from the Crown. Hill 

· v. Bigg{~ (J;) is 'iii our favour, as it determined that 
, I , . . . 

the Civil Court in the Colony had jurisdiction to 
entertain an action 'Of . debt brought against the. G1:)~ 
vernor , while in -0flfoP in the Colony. .Camp.bell ·v. 
fl aU. { c) ~vas an action brought against an oA'.lc€r of. tho 

-Gcvernment in .Grenado; for the ·purpose: of. trying. the 
i question whether the King, having promised the in­ 

habitants of Grenada a local Legislature, and having . 
hy his · commission to the. Governor authorized the 
convocation of an Assembly, could afterwards .of his 
own accord impose taxes. Lastly. 'I'he case of The 
Rast India Cmn1J1.iny v, Syed Ally is distinguishable 
f rom tht~ .Pr•esHn t. Ttrn resumption or the J,~ghire by 
the Company, as the representative of the Crown, was 
under the authority of a Treaty made by them in that 
character with a native Prince. They had, under tho 
'I'reaty, the same power as the former Nauiabs. 'l'he 
resumption related to the revenue, and, being a matter 
of State policy, the Supreme Court was . properly 
held to have had no jurisdiction, 

Sir HttlJh Cairns, Q.C., in reply, 

'I'he Respondent endeavours to support the decree 
appealed from, upon grounds which are antagonistic 
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to those relied upon in the. judgment of the Court ~~~ 
below. It fa now urged that .th.e East India Company . TH' 

· \ ~f<;RE1'ARY are mere traders, who have arrogated to themselves w· ~1·A1·i:: rn 

the rights of Sovereignty, and' that their assumption ~~~~~!~ 
was a mockery of the rights of the Crown. The argu- 11• 

KAMA-OH EE 
ment on the other side goes to this extent, that the JDast novE 

8AHAJM. 
India Company, as a corporation, have certain powers 
emanating from the Sovereign delegated to them, but 
that · the act complained . of is ultra vir~s the . J~ast 
:r ndia Company; as the Sovereign power is only vested 
in the Governor-General· of lndia.. Now, the Court 
below treats the proceedings as being within the autho­ 
rity of the. mast India Company, hut denies . what 
has been · done by Mr. Forbes with respect to the 
alleged private property to he an act 0£ State. 
'I'his argument proves too much, as everything which 
the I~ast India Compan y · did would be 'wrong: the 
annexation of the Ba.i, the seizure of the public pro­ 
perty, which are not complained oi.:, would also be 
wrongful. Nothing, however, can he more Iallaeious 
than this argument, as at the time when the acts in 
question took place, nothing could be done in fod,ia 
in the shape of Government, but through the East 
India Company, and the Court of Directors under the 
supervision of the Board of Control. Supposing, for 
the sake of the argument, it was conceded that it is 
in the Governor-General in C~uncil that the Sovereign 
delegated power exists, WP still have then his authori-, 
tative sanction, and confirmation of all the proceed­ 
ings taken by Mr, ·Forbes. But the true position of 
the Government of lnllia is this: 'I'he East India 
Company have power given them by Charters and 
AQts of Parliament for the Government of India, and 
they delegate .those powers to the Governor-General t~Y 
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( ) 5 B . h N c·· •')a•'> a. 1ng . .£ ~ ·'· , .. \1.:.., 

'~.~'>· executive in India. The Statute, 21st Geo. LU., c. ():3, 
"':-"~.._ ... .....,, 

... TH~: was passed in consequence of the exorbitant exercise 
811:CRE1'-\RY ,. . l . ·1 . ·1 I \ · 11 • • "J' • . 't' l'l'. I <w S'l'An: 1N o.. power c am1e(. JY tup Chief , ustice, ~u· '-~ ,t,/a i 

COtJNGJL .· . . . . . . .. . . . · : 
or INnfA hnpelJ, and that 8.tatute not only exempts the Go- 

KAM~·~:HEf; vernor-General from : responsibility for anythhig he 
uov1~ · 1nay do, hut any one acting under his instructions who 

SAHA HA. 
shall plead such instructions in a suit or action. Here · 
the Governor-General has sanctioned what Mr. Forbes 
has done, ·and it. must, therefore, he treated as his 

• 

1 

act, The principle nf legislation as to the Governor- 
General in hulia hf fhis i Anterior to' the creation of 
that oftiee, or any. offieer in btdia· as the ~~xec~1tive 
Governor of India, the. East India. Company, as the· 
executive Government upon the spot, had Sovereign 
powerf conferred on them from the· Crown, by Charters 
and hy Acts of Parliament: and, as they could not 
dt~l<~;1:?:ate those. powers · upon ordinary prh~ciples of law 
to .any one else, it became necessary to give large powers 
to au executive upon the spot, and that was done by 
parliamentary authority. 'I'he first Act creating the 
r: overnor-General was the 13th Geo. UL, c. 63, and 
the preamble shows the evil it intended to remedy in 
the constitution of the governing body of the East 
India Company at home, and the imperfection of the 
~~xecutive Government in India: the 7th & Bth see­ 
tious appoint a Governor-General, and define his 
powers. The. Statute relied upon by the Respon­ 
dent, the !53rd Geo. III., e. 15!1, sec. 123, obviously 
contemplates an act which cannot be considered an 
act of State, done as a Sovereign power, hut as traders, 
and one which the East India Company might be sued 
for, Gibson v. The East India Company (a). The 
~aatuh1, 3rd & Mh TiVill. JV., c. 85, puts this matter still 
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( b) 1 Knapp's P. C. Cases, 329, n, 
MM 

(a) 4 B,ro. C. C. 180. 

clearer; that Statute took away the exclusive trading 
~"""'·'--' 

rights of the Company, and left them their Sovereign . THE 
• 1 l • I' • · ...J • J .. c~ • . . h SgCJH.TARV rights on y tor a . united per10<.t.' ~"."'.IOVf.'re1gn powers ave, c.,•· STAT.i:: 1N 

· undoubtedly, been conferred upon the i~~ast India Com- ~;~~~~;!~ 
pany of' levying war or making· peace, and making KAM~cw~~ 
Treaties. 'I'hese powers are shown in the. ease of 'Phe . Bov~ 

· . 8AHABA. 
·Nabob of Arco! v. The B<tst ln4ia Omnpany (.a), where 
it was decided that. the particular acts the N awab 
complained of .. were acts of public _policy and State, 
and that · the Court of Chancery had no jurisdiction 
to take cognizance of those acts. The East. India 
Compwny. v. Sved Ally further illustrates this, and 
shows that the Sovereign. power in the .Garnatio has 
become 'vested in· the J1Jast India (fompAny. If ·a T11eaty 
was made · hetween this country and France, a com­ 
plaint as to the mode in which it was carried into effect 
could not be entertained in a Municipal Court. The 
HHspondent argues, that it has not been pleaded that 
what was done by Mr. Forbes was an act of .State, 
and that the defence set up by the answer fa, that 
the East India Company took the Ra:i and property 
hy sueeession. Such fa not the fact; th~ answer 
dearly treats it as an Act of 8tnte, and negatives sueh 
assumption that the seizure was a succession at law. · 

No distinction exists between public and private 
property of an absolute Sovereign, The Advvoate­ 
General of B01nbay v. Amerchand (b) is conclusive 
upon that point. 'I'he argument by analogy to Bove­ 
reigns in this country who have made Wills and dis­ 
posed of their private property does not apply, as it 
is not the case of an absolute Sovereign, like the 
Raj(!ih of .Tanjorr~, but of Sovereigns whose powers 
by the constitution are limited. In this country the 
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*.; 

~~ ................ - .......... ..-----------,....,,.--· . •<>••·-····-~ ...... ,,,,., ..... 

.Iudgrueut was now delivered by 

The Right Hon. Lord Krxusoow N. 

'l'his 'is au appeal from a decree of the equity side ' . 
() r the Supl'Cllll~ Court of Judicature at Madnt8, hy 
which it was declared that the Respondent, the Plain­ 
tiff in the suit below, as the eldest widow of Sevajec, 
late Bajah of Tanjore, who had died intestate, was 
entitled to inherit and possess, as his heir and legal 
representative, his private and particular estate and 
effects, real and personal, left by him at the time of 
his death, subject to the payment and satisfaction 
thereout of the present debts, if any, -0f Sevajee, and 
to any legal daims and demands that might exist 
against sneh private and particular estate and effects; 
and the Court declared that the Defendants, the East 

27th July, I 

1859. 
·._...,. . ....,., 

The case stood ovr-r for r•o11::;idcrat·io11. 

18s9. hereditary revenues of the Crown have been made 
~~; _over by Act of Parliament to the country, in couside- 

SJ<;cRETARY.. t.. . r • ·1 l' t ..J • i 1· ... . I .. . .. or :O::T.\l'E 1N ra 1011 or a civr · rs uurrn.g the ite of t1€ ~~>vere1gn; 
~~~1~~:.~ aud . the 3Hth. & 40th Oeo .. Il L, e. 88, gave His Ma­ 

K.rnZcma: jesty, his hl.1irs and successors, fall power of dispo­ 
sovs sition bv deed, or Will, of certain .real and personal 

SAHA BA. .. ·.. . . 

property, . at t.he same timt~ 'SllbJ-eetin.g t-0~ 1~rivate 
property to the payinei« of private debts . contracted 
during the Sovereign 's Iil'ethue, '!'here is no alle­ 
gatiou . or evidence that there is t\ custom in this 
Ila], tn· by . the Hindoo Law, . that . upon the death 
of an absolute Sovereign, no .dispositiou being 
made by him during his lifetime, there could. be .a: · · · · · 
·divi~iou . made a1i10ng his family of. a certain kind 
of property, A.uoti1er error in the decree . is, that 
it assumes, without proof, that: there was private pro- 
perty of tJ1e deceased Rajah. 
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VH-68 

In the very able argument addressed to us at tho 
Bar, many objectious were made by the Appellant '!-; 

( 'ounsel to . this decree : hut the main point taken, 
and. that· on which their · Lordships think that Urn · 
case must be decided, was this; that the .J~ast India · · · · 
Company, as trustees for the Crown, and under cer- 
fain restrietlous, are <-1m.p(.>We1·•rw1 to net as H Kovereig!l 
State in transactions with other Sovereign States in 
Inda»; that the i:ajah of Tanjore was an independent 
Sovereign in lndi-a ; that on this death, in the year 
1855, the l4}ast India Compuny, iu Hie exercise of 
their Sovereign power, thought fit, from motives of , 
St(lite,' to seize the Ra] of Tanjon~ and the whole of 
the. propel'ty the su·hj{~(·t of this suit,· and did seize it 
:H•eordingly; a11d that <W"1r an ad so done, whether 
rightfully or wrongfully, no Municipal Court has any 
ju risdietio n, 

I 

'I'he general principle of law was not, as indeed it 
. could m~t, with :iuy colour of reason be disputed. 

The transactions of independent States between each 
other are governed hy other laws than those which 
Municipal Courts administer : such Courts have neither 
the means M: deciding what is right, nor the power of 
enforcing any decision which they may make. 

But it was contended on the part of the Respon­ 
dent, that this case did not fall within. the principle, 
for the following reasons :- 

MM 2 

decree als« proeeeded to direct various accounts 
and inquiries founded upon 'tlrest~ declaratious, 

I ndia Company, were trustees for the Plaintiff for and 1859: 
. ...,.... ...... .._ 

in respect of the private and particular estate and . n.u; . 
ff . t I ·1·. I J .• b s . i . ·:'>lC.RETARV c ec .s, rea anc persona , 1ctt y 1.,. eoaiee at t le tune <J1;· sn-rt tN 

qf his death, and possessed by· them, their officers, ~;>_~~~!~ 
servants, and ag __ ents, as in the Bill mentioned. The 71• 

<;) KA.MAC Ht~!!: 
lltJ\'l•: 

~1HIAllA. 
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' nn: pany did not stand in the nosition of an indep endent 
SJi;CRETANV '1 •• '. ' ' l: ' ' . ' ' ' 

01'.·.~TAn: 1N Sovereign; that such powers of Sovereigutv as were 
COl)NCIL •. .~ 1 1 )l' 'I' t . C t d t 01·~ INr11A exercised on : »enau nr the .ompany were ves e:, no. 

· kA~:c1-rn1i: in the Company, hut in the Governor-General and 

S' 
Bov·E. Council, who are protected bv lecisiative enactments AHAll.·\. . . · · •' ~··' · · · 

for what they may do in that character. Reeondly, . 
tha~ the seizure in this ease did not take place by the 1 
exercise of . a . Sovereign power against another inde- .(·J1 
pendent power; hut WRS a mere succession, by an . i 
i:lEH5Clted le~l1l titfo, t<> p,i;~)perty alleged to have lapsed I 
to the Company. And, thirdly, that there is a difitinc~: :· · ·. ·: ·. ·. · f 
tion between · the public and. . 'private property of the· · I 

ii Baja.h, .and that the Company rnwer· intended to exer- j 
·ds~ their Sovereign powers- as· to the latter; whatever '] 

'I they might do with respect to the former ; that the f 
j Company, therefore, are in possession of property by ~ 

tlw unauthorized act of their officers, for which no I 
j 

protection can he claimed 011 the grounds which. ·~ 
I ." • .. ~ 

would protect Uw puhlic property from the jurisdic- 
tion of the Court. 

Ou the first point their Lordships are unable to 
dieeover ~iny room for doubt, 'I'he careful and able 
review of the several Charters and Acts of Parliament 
hearing upon the subject which they had the advan­ 
tage of hearing at the Bar, has satisfied them that the 
Jaw, as it stood in the year l83H, is accurately stated 
i.n the following passage in the judgment of Chief Jus .. 
Hee Tuula! in caRe of Gibson v. The East India Com- 
J.'any (5 Bingh. N. C. 273), in which, after referring 
to various legislative enactments, h~ observes that 
from these--"Jt is .manifest that the East India Com- 
pany have been · invested. with powers and privileges 
of a twofold natnre, perfectly distinct from each other ; 

, First. Because, as it. was said, the mast India Com- 

C.ASl~S lN THI~ PIUVY COUNCIL SJO 
55

www.vadaprativada.in

www.vadaprativada.in



. . . . . 

namely, powers to carry 011 trade as merchants, and ~~~ 
(subject onlv to the prerogative of the Crown, to he Tio: 

• · .l · · 1 . . · SECRETARY 

exercised bv the Board of \ Commissioners for the OF STAn; 1N 
• · . • COUN(::tl. 

affairs of lrulia), power to acquire and retain and 6F INcHA 

govern territory, to raise and maintain armed forces KAM:~HEE 

by sea and land, and to make peace or war with the SA~~~~~~. 

Native· powers of l ndui." · . 
. 'I'hat acts done in the execution of these Sovereign 

powers were· not subject to the control of the Muni- 
eipal Courts, either of Iudi« or Great Britain, was 
sufficiently established hy the cases of' '1'he Nabob of 
Ar(1<'>i v, . Th» Etu: ln(l'ia (,'mnp(iny, ·i11 ~h~ Court _<r( > ·. · 
Chancery, in the year lJmJ; and. The Erist lndht Cont- 

. panv v. S;ye<l Ally, before the Privy Council in 1827. 
rrhe subsequent Htatute; :3rd & 4th Will. TV., e, 85·, 

in no degree diminishes the authority of the East 
'India Companv to exercise, on behalf of the Crown 
of Grea; Britain, and subject to the control thereby 
1.n:ovidecl7 these delegated powers of Sovereignty. 

The next .question is, what is the real character of 
the act done in this case'? Was it a seizure by arbi­ 
trary power QH behalf of the Crown of Great Britain, 
of the dominions and property of a neighbouring 
State, an act not affecting to justify itself on grounds 
of Municipal law! or was it, in whole or in part, a 
possession taken by the Crown under colour of legal 
tftle of the property of the late Rajah of Tanjore, in 
trust for those who, by law, might he entitled to it on 
Hie death of the last possessor! If it were the latter, 
the defence set up, of course, has no 'foundation. 

It is extremely difficult to discover in these papers 
any ground of legal right, 011 the part of the East 
India Company, or of the Crown of Great Britain, to 
the possession of. this Ra.i, or of any part of the pro- 

531 .. 
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~~ perty of the B«jah on his death; and, indeed, tho 
. THE seizure was denounced by the Attornev-General (who, SECUTARY . ' .. . . ~· 

OF STAT£ 1N from · circumstances explained to us at the hearing, 
~;~.~~~~!~ appeared as Counsel for the· Respondent, and. not in 

KAMXcH~E his official eharacter 1 for the Appellant), as ~ most 
sA';~~v.~\. violent and unjustifiable measure. 'I'he Ra.fah was an · 

independent Sovereign of territories undoubtedly 
small, and bound by ~t1reaties to a powerful neigh­ 
bour, which left him, . practically, little power of free 
action ; but he did not hold his territory, such _as it 
was, as a fief of the Brizish. Crown, or of. the E~ast_ 
India . Company; nor does there .appear to have .. lleei~ '. 
any pretence for claiming it, on the <jeath · ·o't ·ilie 
Jl(i;ic1rh without a 'sou, by any legal title either as an 
osnheat, or as bona V<W<H~,tia,,. It should seem, there­ 
fore, that the possession could hardly have been taken 
upon any such grounds .. 

.Accordingly, the Defendants in their· answer, allege 
that on the death of the late Ra;iah, " It was .deter- .. ·.· .. 
mined, as an act or Stare, by the Defendants and the 
British Governmeut " that thd Raj and dignity of 
ll<tja.h of Taniorc was extinct, and that the State of 
'l'cmJm·e had thereupon lapsed to the Defendants iu 
trust for Her Majesty; and it was thereupon also de­ 
termined by the Defendants, as an act of State and 
Government, that tho whole dominions and Sove­ 
reignty of the Htate of Taniore, together with the 
property belonging thereto, should be assumed hy the 
Defendants in trust for Her Majesty t.he Queen, and 
should become part of the British territories_ and 
dominions in India, in trust for Her Majesty, 'I'hey 
then allege that the whole of the property which they 
have seized has been seized by virtue of their Sove­ 
reign rights on behalf of Her Majesty, and insist that 

CAB~S IN nm PlUVY COUNCII; 
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the Court has no jurisdiction to inquire into the cir- 1859. 
' . ' -......-· 

eumstances of the seizure,. {H' its justice with respect . ras 
h h I f tl . $ii.Cl< ETA RY to t e w. o e or any part Q · 10\ seizure. o~· ~TATJt) IN 

'I111e f acts, as they appear . in the evidence, . are ~~~~~:~ 
these ; ...... -In N ouember, 185[>, the l~aJ_~ah d1-ed. The 

1• 
7·•• . "'"°' · I< . . ' . . · .. .·· 'Al\·tA(:Hu: 

Government of i.Vladrt:t-:>, within which- . Presidency i.ov» 
:-,AHAUA. 

1'anjQre is situated, comsnunieated the fact of his 
dea th to the (Joven1or-t)·€n~rai of 1 n4i«, and this fact, 
with tht,l views of the Gevernment of ivl</ldrtis, and of 
the Governor-General in Council as to the . steps 

.which ought to be takenupon his death in regard to ' 
his dominion and property, . was communicated to tJa: · 
Court· of Directors in Engla,nd,. . . " . · · · · . . 

'file letters in · whicl1 these . views were · eommuni ... 
e~ted are not found. amongst the . papers before us; 
but it appears from the letter of the Court of Diree­ 
tors, dated 'tJrn li)t~ of April, 1859, that these 
Goverumeuts were cJf · opinion, that the dignity of 
Baj.ah or Tcm.f ore was extinct, and. that they had. taken 

,pQssession, or wel'e about to take possession, ·or t.tw · · · · · 
dominions and property of the Raja.h, and intended h> 
deal with .i' them in such manner as appeared to them 
to be just. 

'I'he answer of the East India Company is to the fol­ 
lowing effect :-After adverting to a suggestion which 
had been made, to recognize one of the daughters of 
the deceased Rajah, as his successor, they say:-'' 3. 
By no law or usage, however, has the daughter of a 
Hindoo Bajah any right of succession to the Baj, and 
it is entirely out of the question that we should create 
such a right for the sole purpose of perpetuating a 
titular Principality at a great cost to the public 
revenue, 4. \Ve agree in the unanimous opinion of 
your 'Government, and the Government of Madras, 
that the dignity of Rajah of Tanjore is extinct. 5. 

..5J3 ON APPEAL fHOM 'rHE EAS'l, IN.OI~S. 
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................. -- ..... -----------------····-··"•'""·"··" 

1~59. It only remains to e~q{r<:~t;s our cordial approbation of ...,._..._., 
TH!l: the intentions you express of treating the widow, 

,~:;~!~~R1~daughters, and dependants. of the late lliaj~h· with 
COUNCIL kindness and Iiberalitv, \V(:~ . shall doubtless receive ()F lNIHA I\ . y ( '. . ' . ' " • . .. ' ... . . ' .. ' 

u. at an early· 1· reriod from you or from the ·Ma·dr<is 0<)~ 
KAM ACHE Ii: . . · ' . • : . · . . . . .. , 

IM'E vernment, a report of th~' arrangements made for · 
$AHAIH. . • 1 • . • .·· ·r·· " . 'llt . 1'} .. ·d t carrying tnese intentions into €t 'ect. u, . .ne xesi . en· 

was very properly directed to continue all existing 
allowances until he could report fully on them to GO··. 
vernment ; hut to inform the recipients that Govern­ 
iueut WHl'<~ uot to· be considered as pledged to thei:: 
eontinuanee." . . ... _ . 

·: · Jt seems obvious from ·this letter _th~t ··.th(~ 11~a~t 
India· .Company Intended t.p take ·po$session of the 

· · dominions nnd · property or the Ba.jah, as ahsolut~ 
lords and owners of· it, and to treat any claims upon 
it. of his widows, and relations, and dependants, not 
as rights to he tlealt with upon legal principles, but 
as appeals to the consideration and {iherality of U11:~ 

Company. . ... 
The further proceedings were of the same cha­ 

fiH~t(~l·. 
011. the 10th of Jul:y, 18GG, the Goveruuieut of 

Nladras wrote to the 
1 

Governor-General in Council, 
and after giving an account of different portions pf 

I 

the property of the late Raioh, and pointing out 
various difficulties and q uestions which might arise 
out of it, they suggested that some person should h~~ 
specially sent as a Commissioner to Tanjore, who 
should he "directed to investigate and report upon 
the various important questions above enumerated, 
and any others that may hereafter occur, to . this Go­ 
vernment, as demanding inquiry in connection with 
the general subject." 

By a letter of the Sth of Seplembe«, 1856, the 
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Governor-General in Council approw~s of the ·sugges. ~ .. ~ 
tion of appointing a Commissioner, and of the selec- . :r~~ 

.: • l\f . f' l ·l' . . 1· .1·. • t . . t SE(;RETA1'V tion of ex. . 1 ones .or tile purpose. 1e porn s out or STATE tN 
. · . . . ·I . , tl .. ·1 . .1°.J. • .. f t.f . COUNCIL · certain matters: amongst others, .• ie a l01h,10n ot 1~ or INDIA 

Rajah's Courts, which he leaves- to the disposal of tfw KAM~~~HF:E 

Government of Miulro». "But th-<: mode -in wl1ich it , sov .. ~ 
SAHA HA. 

may he proposed to deal with' the. Rajaih's debts,· and 
with the Sta.t(~ jewels, library, and armoury, should be 
reported to the Governor of India, before any rnea- 
sures are taken, as also the 'apportionment of pensions 
and gratuities to the family and dependants of the 
lfajah. · Upon 1 the last point · it 'will be· necessary to 
lay down rules by which the Governmentul", Madras 

·- should -he guided." 
Mr .. Eoroe« was aecordiugly appointed to discharge 

this duty, and written instructions for that purpose 
were given to him by the Government of Madro», on 
the 2uth of 6'<Jpteir~fu:r, J,8;)(}, · He wa~ din~cted nvt to 
make any general announcement of the orders of the 
Government of lndu: ; but to possess the· .Innba« 

.generally with the purport of those instructions, 
informing them that it had been decided by the home 
authorities that the Baj of · 1'anjore had become 
extinct, but that all liberality would be shown to the 
members of the family, servants, and dependants. 
He was also, should such caution appear called for, to 
warn them of the consequences that would certainly 
ensue from any factious opposition to the policy that 
had been decided on in the case of the Tanjore Raj. 

In what manner Mr. Forbes executed the powers 
conferred upon him, appears in his evidence and by 
the documents proved in the cause. 

On the 29th of September, 1856, he caused an 
order to be made on the 8irkele, an officer of the late 
Bajah, directing him to make out a list of the property 

"'15 ,,,, ()N .APPEAL PHOM TlUJ EAS'r INDIES,. 
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~--- ----~----------~----·-··· .. --· ,. _. ~ .---·------~ 

1~59. belonging to the Baj. No attention having been paid ..,..,.....,.....,,, 
THE. to this order, Mr. Forbes soon afterwards went him- 

SECR~TAi{Y ' . .., -· • ' ' . ' . • b d . h· R) or M'ATE IN self to 1 anior», and took p.p his a o e at· t e . e- 
~~!Y~~!~ sideney, and on the .nth of Uciober, 1$56, sent a 

v. letter to the Sirkele, in which he informs· him ·o-r his KAMACH~E . . · 
. HoY1~ intention to tak~ possession of the public property of 

l'SAHABA. . . B' •• ' 1 •' . • · .. d ' l it the State for the .· ritish Government, an to pace 1 · 

in safe keeping. He iuforms the Sirkete that h~ in· 
tends to take charge qf the public property withi~t 
the fort, eady the next morning, and to place it in 
charge of a detachmen t uf the British 'troops, and lie 
requests that the Slrkefo will meet him atthe _east gate 
or the fort at half-past J 0 'clock, in _ (~Qir1p~11y "with the 
Murdes:Ji11.ns of the J'ashrtckder(,1,, ~the arsenal, and the 
various other departments, 

On the Iollowing morning, accordingly, taking 
advantage, as he says, of the presence of the 25th 
Regiment of ·-infantry, he go~s to the palace, H~ 
takes possession of th<~~ property which is found in it. 
He has it placed in rooms, sealed with· his .. seal, and 
stations sentries at the different doors . 

. 1.t is dear from Mr. Forbes'« report to the Madra . .: 
Government of what: took place on Ht(~ MMSiOfl, that 
though no resistance was offered by the family of the 
ltad(~h, or the inhabitants of the fort, to the seizure of 
the Raj, and of the palace and property of the Bajah, 
it was regarded on both sides as a mere act of power 
not resisted, because resistance would have been vain. 
"Much sorrow," he says, "was expressed, and much 
grief was shown; hut all submitted at once to the 
authority of the Government, and placed themselves 
in its hands." 

It is by these acts of Mr. Forbes that the East 
India Company is in pcssessiou of whatever property 
il holds now claimed by the Respondent, The acts of 
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VII--·69 

j\fr. Forbes were approved by the Governor of M()dra,,s , ~~ 
by a minute, dated the 21st of October, 186~ ;. and they SEc~:,1~A~v 

are adopted and ratified by the. Ea~t · India Company OF STATE 1N 
. i . . hi . COUNCH~ m t ieir answer 111 t If; suit. or IN01.\ 

WhCJ.t property of the lliijah · was within tb~ i<AM:cHEE 

authority given to -Mr. Fo.rbes, and what may be SA~oAvUl!:A. 

the consequence of any seizure in excess of that 
authority, W(} will consider under the next head; 
but that the seizure was an exercise · of Sovereign 

· power effected at the arbitrary discretion of U1~) 
. . 

'Company, by . the aid of military . force, can hardly 
admit of doubt. 

. But then, it. is contended; that there ·1s· ~- distinction 
between ·the public and· private property of a Hindoo 
Sovereign, ~ncl" that although during his life, ff· he be· 
an absolute Monarch, he may dispose of all alike, yet 
on his death some portions of his property, termed 
his private property, will go to one st~t of heirs, and 
the Raj with that portion or the property which i8 
called public, will go to the succeeding · R(1jah: · · · · 

It iB very probable that this may be so; the general 
rule of Hindoo inheritance is partibility, the sueees­ 
siou c.Jf one hci r, as in tho case of a B<1,j, is the oscep­ 
tion, · But assuming this, if the Company, in the 
exercise of their Sovereign power, have thought flt to 
seize the whole property of the late Bajah, private as 
well as public, does that circumstance give any [uris­ 
diction over their acts to the Court at Mad;rasV If' 

'the Court cannot inquire into the act at all because it 
is an act of State, how can it inquire into any part of 
it, or afford relief on the ground that the Sovereign 
power has been exercised to an extent which Muni­ 
cipal law will not sanctiont 

It is said, however, that it was hot the intention of 
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1859. the 1Uast India Company that. the private property of .._..,,_, 
THI.£ the .R.aj<th should he the subject of seizure, and it is 

SJ£CRJ;TARV I I . h . d ' f' l Ci •t .J,,.~J th t . OF STA'rE JN o iserveo in tl e JU gment o · the .ourt neiow, na 
~~~;g:~ the letter of Mr. Forbes to the Sfrk~le of the .17th Qf 

KAr.t!cHEE October, 1856, shows that he knew there was private 
. Bo\'·E prop~rty amongst that about to be .seized: and that · 

SAHA BA· · · ·. · . 
· he expressly states that an property to which a claim 

can· be established shall be restored to its owner. 
But . it appears to their Lordships that in this pas­ 

sage the Chief Justice has not. quite accurately col­ 
lected the meaning of Mr. Forbes 's letter; the dis- 

. tiuetion there made between private. .and public pro­ 
perty seems to apply, not ~to~· property of the Ba.j<ih, 
hut to property which might he seized hy the offil1-lH'f( 

HS in· the . possession OI, QI'. apparently belonging to, 
the Rajah, while ill Iaet it, belonged to, or was subject 
to, the. claims of other persons. .AU claims which 
might be advanced to any part of the property seized, 
by institutions or individuals, were to be carefully in­ 
vestigated, and ail to which a clah~i.· inig11t· he substau- 
i"iated would he resl:or~d to the· owner. 

But, whatever may he she meaning of this letter, H 
affords no argument iu favour of the judgment of .the 
Court; but rather an argument against it. It shows 
that the Govemment intended to seize all the property 
which actually was seized, whether public or private, 
subject to an assurance that all which, upon investi­ 
gation, should . be found to have been improperly 
seized, would be restored. But, even with respect to 
property not belonging to the Bajah, it is difficult to 
suppose that the Government intended to give a legal 
right of redress to those who might think themselves 
wronged, and to submit the conduct of their officers, 
in the execution, of a political measure, to the judg .. 

CAS~S IN '1,ltE PRIVY OOUNCilJ .. 63

www.vadaprativada.in

www.vadaprativada.in



With respect to the property of the llajah, whether 
public or private, it ·is clear that the Government iu­ 
tended to s~iz~ th€ whole, for the purposes which 

, they had in view required the application of the 
whole. 'l'hey declared · their intention to make provi­ 
sion for the payment of his debts, for the proper 
maintenance of his widows, his daughters, his rela­ 
tions and· dependants} but they intended to do. this 
according to their own n-0tiorJs qf: ~ntJ.t was Just and 

... - reasonable, and not according to· any rules of law to 
he enforced against them 

1 .hy their own Courts, In the 
letter · already ref erred to of the 8th of Sepiemaer, · 
185·6, from the Secretary of the Government in India 
to the Government of M<.1,dr.a:s, it is distinctly stated: 
~-'' 'I'he relations whom the lla,j.ah of TMtjore has lef t 
are iu: this position: they are without any rights of 
inheritance;') and it then proceeds to. (niu.nierate those 
relations who an~ thus without any rights of inherit­ 
ance, and mentions as the first amongst them the 
Queen Dowager, the Respondent in this appeal; and 
it proceeds to speak 0£ all those relations as claimants 
upon the consideration of the Government, and to 
describe in what manner those claims are to be met. 
How is it possible, in the face of this declaration, to 
hold that it was the intention of the Government to 
recognize the right of inheritance of the Respondent, 
and to exclude from seizure, and to subject to process 
of law, any portion of the property of the deceased . ' 
Sovereign 'f If there had been any doubt upon the. 
original intention of the Government, it has 'clearly 
ratified and adopted the acts of its agent, which 

ment ()i'. a l~gal tribunal. They intended only to de- 1S,s9 .. 
, ' ·._..._.~ ..... 

clare the course which a sense of justice and humanity . Tw~· . 
' · . · 8.t£CRiTARV would induce them to adopt. · · 01t s-rAT~ 1N 

.CQ!)NCll, 
(>F !NI.HA 

V• 
l\AiJtACHn: 

BOY Ii: 
S.o.HAUA. 

ON APPEAL F1liOM 'f!IE EA$'1' iNDIES. 

I ,.'.· '· .. :·· . ~:: 
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'I'he following· proceedings took place in India upon 
the receipt of the above judgment, as appeared re- . 
corded in the minute by the Honourable the President, 
Kir Charles E. Trevelyan, dated the 8th of November, 
18GV. 

'' 1. 'I'he Lords of' the Committee of the Privy 
Council, conclude their judgment on the appeal of 

The E(t::;t India C'o1npauy v. Kmll'.achee Boye Suhabu 
as follows :-' ~rI1e result, in · their Lordships' 

· 1859 according to the principle of the decision in BurQn v. 
· ',.~" Denman, is equivalent to a previous authority, 
S]i:CRJ,!:'I'ARV . 

OF S1'ATE tN 'I'he result, in their Lordships' opinion, is, that the 
~~Y~~!~ property now claimed by the l~espondent has been 

u. ·. seized ·l>y the British Government acting as a Sove- KAMAt·ul!E .. . . .. . . , ' 
• 1$ov~: reign power, through its delegate the l~~ast India (kn·M- 

SAHAE.A. l ;.3 ···1 . . pany ; and t iat the a-ct so aone, wim its consequences.. 
is an act of Stale over which the Supreme Court _of 
Madnts has 110 jurisdiction. 

Of the propriety or justice . of that act, neither the 
Court below nor tJ1Q Judicial Committee have th9 
means of forming, or the right 91; expressing, if they 
had formed, any opinion" .It ·r11a.v have been [ust or 
unjust, . politic· or impolitic, ·. beneficial · .or injurious, 
taken as a 'whole, to _·those whose interests are -affeeted, 
'I'hese are considerations .into which their Lordships 
cannot enter. It is sufficient to say that, even if a 
wrong has been done, it is a wrong- for which no 
Municipal Court of justfoc eau ufford a remedy. 

'Th~~Y must advise Her M~{jest{ 'to reverse t!w 
decree complained of, and to dismiss tho Plaiutiff 's · 
Bill; but they: will recouuueud that no costs should 
be given of the proceedings either in · the Court below 
or in this appeal. 
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opinion, is, that the property now claimed by the ~~ 
Bespondent has been seized hv the British Govern- s ·r·.·.1~ · . . . . ·' · ECRE1'AR\' 
ment, acting as a Sovereign power, through its dele- OF STATll: 1N 

. .. , .. d } t tl t COUNCIL gate, the .l~~ast India Company; anc t. ta . 1€' ae · so o~· INDtA 

do~e, with its conseq~ences, .,is fl,J1, act of . State. ov;r 1')iCHEE 
which the Supreme Court ol Maaras has . no juns- SAH!~"· 
diction. 

'' 'Of the propriety or : [ustioe .. of ·that act, neither . 
the Court below nor the Judicial Committee have Hrn 
means of f orming, or the right .of expressing, if they 
'had formed; -any opinion .. It may have been .just or · 
unjust, politic or impolitic, heh~nc~ai 01l' iniurious, 

. taken as a whole, to· those ~vhose 'interests are affected. 
These : are -eonsiderations into which their Lordships 
cannot enter .. It is sufficient to say that, even if . a 
wrong has been done, it is a wrong for which no 
Municipal Court of justice can afford a remedy.' 

'' 2. ·While, on the one hand, the Government is 
left, by this decision, free to take whatever course it 
considers best; on the other, ~ · ~ei-iot.1·s· 'responsibility 
has been cast upon it. The Government is declared 
to he sole arbiter, unrestrained by the ordinary obli­ 
gations of Municipal law; and it is, therefore, pecu­ 
liarly incumbent upon us to show that we are pre­ 
pared to act in the spirit of those principles of equity 
and liberality which are the foundation of all law. 

'' ~. 'I'he original proceeding by which the Raj of 
Tanjore was declared to have escheated to the Govern­ 
ment of India on the death of the late Rajah has often 
been described as an act of spoliation. I .eannot see 
it in that light. I have always been opposed to what 
has of late years been called 'The policy of annexa­ 
tion.' It has always appeared to me that well-consti­ 
tuted Native States are an essential element of the 

541 ON .APPEAL FROM TH~ EAST INDIES. 
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-''·"' .. ,_;;' 

'' 4. Tho Rajah had died leaving no legitimate or 
ndoptod sou. The only claimant is his senior surviv­ 
ing widow. My first twelve years of public service 
were passed in the Indian Diplomatic department, 
and I ha vc as extensive a knowledge of the customs 
and practice of Native Chiefs as most people. T 
mention this as my justification for offering a confident 
opinion, that the succession of females forms no part 
of th~ constitution of Native States or Chief ships. 
It may occasionally have taken place, as in the 
instance of Holkar's widow, Arhalaya Bhai, and the 
Bequm Sumroo, but the special nature of the circum­ 
stances in those cases, shows that it was a deviation 
from an established rule. No well-informed and im- 

~~~~ Anglo-Indian ldlmpire; and this view has been amply 
TuE confirmed by the experience acquired during the late 

~ECl~l!:TARV • . · • ... · . • . .,,. 
oFSl'ATio~ IN convulsion. But T<1<n1ore. was not a Native State. 

t~y;g:~ ~rhe Rajah had neither people nor territory beyond 
KArvr:cH'i.:i·: the walls of his palace. _Ifo had no duties of Govern­ 

uov¥. ment to · .. P .. erform. II~ and his numerous .. _.dep, endants ·SAKA BA. 
were a heavy .(~}H).l'g'Q upon the. industrious portion of 
the population, without rendering any return. . So far 

. as auy political effect was produced, · it. was decidedly 
injurious, because the arrangement kept alive preten­ 
sions which circumstances might <it any time quicken 
into open . hostility, as lat~~-Y. happened at Delhi. 'I'he 
entire commtlnity _ ~s · inter~·~ied in the . growth of a 
feeling of .loyalty to the Sovereign, and there ought to· 
be . nothing to interfere with; the undivided allegiance 
of the queen's. own· subjects in Her own dominions . 
It has also been proved by numerous examples, that 
t-li.\'l'<~ ·i8 no condition so demoralising as that of 
a society which, while it is elevated above public 
opinion, has! no appropriate duties ·to engage in. 
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NN .. 

T.HE 
~l!-CRJffAliV 

'' 3. I therefore consider that whether rezard be oi<· STAn: 1r.: ' ' . .. ' . ' . . . ° COUNCii. 
had to the customs of the country or to the public or JNniA 
good, thi» is a true eseJ1eat. 'fit£~· so-called Ta,njorc KA~1ZcHi.--i-: 

Ra] has lapsed to the· Government of .. India. 'l'hat. sA',.,!~V,~A. 
Government stands in the place of the Iate Rajah .. 
While we are bound to fulnl his [ust obligations, it is 
our duty to secure, ou behalf of the public, everything 
belonging to the Bad not required for that purpose. 

- ''v~ ·A . great deal . of discussion has taken. place 
· about what ought to be . considered public or private 
property. This seeins ·to· nie ·to proceed upon a mis­ 
taken view of the nature of the ease. The Bajhas 
merged in the Government of ltirli(i. l~Jv~rything 
which belonged M the Int(~ R,(L.,jah at the tint~ of his 

. death, therefore, now belongs, by right, to the Go­ 
. vcrnrnent, lf, previously to his decease, ill'.\ h.~id made <-i 

bonit fide alienation of a1Jy property acquired out of his 
savings, that property has passed .into the condition or 
private property. Otherwise, all that he left would 
have descended to his heir, if he had had one; and 
not having· had one, it has lapsed to the paramount 
authority 1:1~;pN~S.Qllting UH~ general pubJiG. vVe have 
to pay the late Bajah 's debts, and to provide for his 
numerous relations and dependants as uliimus haeres; 
arid we are entitled, in the same character, to all that 
remained of his property, It would not have been 
possible for any one except the successor to the Raj 
to have undertaken these obligations. To any other, 
the loss would have greatly exceeded the advantage. 
'I'he view taken in this· paragraph is th~ same which is 
maintained by the Advocate-Generals at Calcutta and 
Madras, 

··~·-·- partial native would maintain the right of suceessiou 
of :t female to a Hiudoo Baj. 

ON .APP~AIJ li'HO.M 'rlll~ l~A~.rr INDIBS . .. 
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1859. '"], Assuming . the correctness of° these principles, ..,_.. ..... 
THJ!: · I will consider the several points requiring decision . 

. $E~RE;1'ARY ' l . I l JJ . h ' l b b t . · 1 ou STA'l'E 1N '. i'n:st, t le ate i,<l'.1a r s c e. ts must ·· e ascer amec 
g~y~~;~ with a view to their early liquidation. .l~~xperienco 

· o, .. shows that more than ordinary care should he taken, RAMACHEE . · .. · . . · ; 
HQvE in such eases, in order to shut out ftetiti<>us claims, SAHARA. . . 

''Secondly, the Supreme Govern1nen.t laid down as 
long· ago as the 8th of Septemoe«, 1856, rules for the 
grant of pensions to · ·the family . and dependants. 
Th(~s~~ are divided into three classes: viz., first, the 

.immediate .members of the Ba.iah 'e family; .secondlv, 
his relations; and · thirdly, his servants and pensioners. 
Jn the case of th~ third 'ci~ss; these rules have already 
been . acted 011, and .the ·pensions awarded have for 
some time ! · been pa'ia. Th~ pensions qf the chief 

'members of the family only are heritable. ·In the case 
oft a man, they may pass for two generations, a moiety 
lapsing on each succession: while, in the ease of a 
woman, they may descend with the same deduction 
for one generation only. .. The .case of those belonging 
to the second class, who are not nearly allied to the 
late l~a.,jah, was considered to be fully met by the 
grant of a pension for a single life, which may be 
commuted for a gratuity. 

"8. Mr. Phillips, the late Commissioner of Tan .. 
[ore, ·proposed to place 103 persons in the first 
class, as follows i-c-' l. The mother of the late .Rajah. 
2. His senior widow. 3. His fifteen junior widows. 
4. His daughter. 3. His two elder sisters. 6. His 
niece, her husband and children. 7. His son-in-law. 
8. Three nephews and their families. 9. The late 
Raj{lih Seoaiee'» seraglio, in number 59 persons; in­ 
duding, apparently, 6 natural sons and 11 natural 
daughters of the Bajah. 10. The Ba.fah Sarabho.Ws 
seraglio, 18 persons. Il, 'I'he descendants, four in 
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number, of Tukuji Sahib,· fourth R()j()h of Tan- 1$59. ~ 
[ore,' · · .. TH~ 

"n A f· h • l } · he 1 . bi ti .. b.·. SEQRE1'ARY n. ; s .ar as t e · e1g ith eao, no o Jee ion can e or'STA11l: IN 
rnade ; hut I cannot think that. U1t~ !)9 persons be- ~~¥;~:~ 
longing to the late Ba;i~J,h 's seraglio, or the persons KAM:cHEe 
who claim through · former l~ajl~hs, ar~ entitled to s Ron~ 

. · . . .. AHABA. 
heritable pensions. This advantage may, however, 
he conceded to the natural .sons and daugh.ters of the 
late Bajah. 

'' 1.0. Not long before his death, the late Ra.fah mar- 
. tied sixteen wives. in one day. 'I'hese ladies . and their 

farr1i.lies came from the .. Deccan; and every facility 
should· be. given, . b¥: :~o~ninuting their pensions, or 
making the payments .elsewhere, for their returning to 
their original homes. 

'' u, The• pensions should he in full of every per­ 
sonal claim. No establishment should be kept up for 
any one; and the old system of procuring supplies 
through the Collector should come to an end. Any 
additional allowance · should be made which may be 
required to compensate for the loss of these advan­ 
tages; and the agent should continue to protect the 
interests of the ladies and assist them by his advice, 

"12. 81.tltharam., tha late Rajah's son-in-law, ought 
not, I think, to be subjected to any deduction of his· 
stipend, on account of his inheriting his late wife's 
settlement; and the Rajah's only surviving legitimate 
daughter should he allowed an additional Rs. 6,000 a 
year on her marriage, as· proposed by Mr. Phillips. 
No difference should ue made between those who 
supported and those who stood aloof from the senior 
widow in the late litigation. 

'' 13. The contents of the library, armoury, and 
jewel rooms should be carefully examined; and while 
such articles as were exclusively State property should 

N N 2 
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~.~ be hold at the disposal of the Government, the most 
THE liberal consideration should be given to any claim 

tiECRti;TAl.:\' .·. . . . . · .. . . . · 
OF STATE 1N that may be made oh 'behalf of the Ranee or others 

~~~~~!~ connected with the l~te Baja.h. , 
KAMi~ctun: " 14. The only remaining point is the landed pro- 

uov~ pljrty. 'I'he hulk was retained by the ll.a.fa.h, contrary 
'SAHA BA. 

to the provisions of the 'I'reaty hy which the Province 
was . ceded to the East India Company in l77H ; but, 
according to my view, as expressed in the early part 
of this minute, it matters not in what manner pro- · 
pcrty . came into · the possession of the Bajah. What­ 
ever actually belonged to the Ba.f ah at the time of his 
death is· included i:~r ·.the eseheat, and now belongs to 
the Government. 

'' 15. Fourteen villages are claimed on behalf of the 
mother of the late Rajah as having been granted to 
her· by her. late husband, Rajah Sarabhoji ; such a 
grant i.~ · undoubtedly extant, but if her possession was 
ever more than nominai, it altogether ceased in 1827, 
after which the -Rajah. dealt with the property entirely 
as ·his own. Our Advocate-General is, therefore, 
rightly of opinion that these villages must be con­ 
sidered as belonging to the Raj. Mr. Ph,illips, while 
he admits that the Dowager Ranee has no just claim, 
proposes that she should have the enjoyment of these 
villages during the remainder of her life. I do not 
concur in this. The aged lady should have a pension 
allowed her, sufficiently liberal to enable· her to spend 
the remainder of her days with all possible ease and 
comfort ; but more than this is not required ; and it 
is not desirable that she should have the management 
of villages. There are three villages, the Mirasi 
rights in. which were originally purchased by the 
widow of Tulas·iji, the adoptive father of Barabhoji. 
They. descended to the late mother of the Rajah's 
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I I 
I 
I 
I 

"C. E. Trevelyan." 
'' G,ind·i, 23rd November, 1859.'' 

" 16. If my colleagues concur in these views, T pro­ 
pose that Mr, Phillips, who is well acquainted with the 
whole subject, should be specially appointed as Com­ 
missioner, to give effect to th~} arrangements that may 
he finally approved by the Supreme Government . 

. " 17. There· is no reason to doubt the· correctness of 
the data UP.OU. whi.cP. .Mr. Phillips calculated the pen­ 
sions· proposed· ·i;y him for Hie several claases of 
claimants ; but if my views are adopted, . some modi­ 
ficatiou will he required in particular cases ; and if 
Afr. · Phillips should think, on the review he will now 
have to take of the. subject, that his tl.rst proposals 
should in anv other instance be amended, we shall be 
ready to recousider them with him.v-C. E. Treoelqa»." 

'' Minute by · fhe · 'Houourahle the President, dated 
23rd of November, 1859. 

" On the first point, in must be observed, that the 
villages were not only managed, · but their proceeds 
were appropriated by Uw Ra.iah. In sh<")rt, they wero 
treated after 1827, entirely as his own property. This 
has been reported by our Commissioner, and has been 
argued upon as a fact by the Law Officers. ' 

''As regards the objection to Mr. Phillips on the 
ground of his connection with the Budd.er Court, this 
ease has been expressly declared by the Privy Council 
to he beyond the limits of any Municipal jurisdiction. 

only surviving daughter, to whom they should now .~~:~~ 
be made over, tozether with H1e arrears which have . THI!: · . ~ . . . ~~CHETARV 
accumulated since her father's death. Alienations <1F STATE rN 

f• . . h I d :J t . hi h .. . f l t f COUNCH. .rom t e an eo proper .y, w ic . are o · t ie na ure o oF INJJrA 

Rnom, should be dealt with under the Enam rules. u. l(AMACliF.)i: 
llfl\'E 

~ .o\f t.HI '· • 
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• Presem : VISCOUNT CAVE, LORD SHAW OF DUNFERMLINE, LORD­ 
PHILLIMORE, SIR JOHN EDGE, and MR. AMEER ALI. 

APPEAL from a judgment and decree of the High Court. 
(August IO, 1914), varying a decree of the Subordinate Judge 
of Madura (October 9, 1908). 

The suit was brought by the respondent against the appellants. 
for a declaration " that the defendants have no right to the 
village of Patharakudi and that the plaintiff as head of the 
math was entitled to possession •••• , and to receive the· 
income of the same in the hands of the Receiver." The· 
plaint alleged that the respondent was head of the ancient. 
math of Patharakudi, which in the 16th century had been 
endowed by one of the Pandiyan kings with Patharakudi and. 

Hindu Law-Relighu.r End6wmmt-Property of .'lfath-Trust-l7.rage or 
Math-Right to Posse.mon-Advtrse .Possession-Limitation. 

Property belonging to a religious institution may by tbe usage and 
custom of the institution vest in trustees other than its spiritual head, 
In any case the property is held solely in trust for the purposes of the­ 
institution ; surplus income must be added to the endowment and 
not applied for the personal enjoyment of the trustee or trustees. 

The respondent, the head of a math, sued the appellants for possession 
of a village forming part of its endowment. The evidence showed that 
for a period of eighty years trustees, represented by the appellants. 
had had possession and management of the village and had applied 
the income to the purposes of the institution ; they were recorded 
as trustees in an Inam Register of 1864. which mentioned the assent 
of the zamindar, from whose predecessors the original title to the land 

had flowed:- 

Held, that the respondent had no title to the village; further, that the· 
appellants' possession was adverse to him and that the suit was barred 
by limitation. 

In the absence of actual and authentic evidence as to the history of a 
math, the utmost importance attaches to information set forth in an 
Inam Register. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

VENKATACHALAPATHI GURUSWAMI- { 
GAL • • • • • . f RESPONDENTS. 

AND 

ARUNACHELLAM CHETTY AND OTHERS API'ELLANTS ~ J. C,* 

1919 

INDIAN APPEALS. [L. R .. 

--,.­ 
June 26. -·- 

204 

SCC Online Web Edition, Copyright© 2019 
Page 1 Monday, October 14, 2019 
Printed For: Mr. SRIDHAR POTARAJU 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: Indian Appeals 

~({]~® 
IONLINEi[ 
True Prinf' 

73

www.vadaprativada.in

www.vadaprativada.in



._.,.._.. 
ARUN· 

ACHELLAM 
CHE'ITY 

u, 
VENKATA­ 

CHALAPATHI 
GURU· 

SWAMIGAL. 

J. c. 
1919 

205 

The following issues among others were framecl : (1.) What i~ 
the nature of the institution described as the math and adhinam 
at Patharakudi ? . • . • ( 4.) Whether the alleged previous 
matathipathies, or the plaintiff, were the trustees of the 
institution at Patharakudi, and whether the plaintiff was, 
since his appoitment, in possession of the plaint-mentioned 
villages within twelve years prior to suit or to the date of the 
Magistrate's order of attachment? (5.) Whether the trustee­ 
ship has been held by the eight families, represented by the 
defendants and one Kulandaivelan Cbetty hereditarily as 
alleged by the defendants? (7.) Whether the Chettys had 
acquired the right of trusteeship by adverse possession for 

other villages, the title of the math to the endowments having 
been confirmed by an inam title deed in 1864. That the 
plaintiff had been duly appointed head in 1867, and that being 
at the time young, he had allowed certain Nattukottai Chettys, 
disciples of the math, to manage its affairs under his control 
and supervision; that for some years the Chettys had effici­ 
ently managed the affairs, but that from about 1901 they had 
improperly claimed to be trustees and that disputes and 
disorders had resulted. That in 1903 the Head Assistant 
Magistrate had ordered that the math should remain in the 
possession of the respondent, and that the village of Patharakudi 
should be attached, a Receiver being appointed later. That 
the Chettys had acted merely as the respondent's agents, and 
that th~ respondent had throughout been in possession of the 
village of Patharakudi, The appellants by their written 
statement pleaded that the matam had been created by 
Chettys for their own private accommodation, and that it 
possessed none of the characteristics of a math ; they alleged 
that from time immemorial the Chettys had been exclusively 
managing the villages and applying the income to the purposes 
of the institution; that as a matter of convenience, eight 
families of Chettys were entrusted with the management, 
the senior members in rotation by immemorial custom 
administering the affairs; that on the death of the gurukkal 
in 1863, the then representatives of the eight families had 
according to the usage appointed the plaintiff as their priest. 
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VEN~~TA· The Subordinate Judge on October 19, 1908, delivered his. 
CHALAPATHI judgment, in which he dealt exhaustively with the evidence. 
sw~~~Gu~L. Dealing with issues 1 to f, of which issue 4 was the important 

issue, he considered first the evidence, almost wholly docu­ 
mentary, as to the period ending with the death of the 
plaintiff's predecessor in 1863. He found that that evidence· 
showed that the institution existed before the sixteenth 
century, and that the endowment of the village was then 
granted by a Pandiyan king to its gurukkal; that the 
gurukkals always held and enjoyed the endowments of the· 
institution, and were recognized as their owner, proprietor, 
and the matathipathy or head of the institution ; and that 
the Chettys had nothing to do with the endowments except 
as disciples of their guru. There was some evidence to show 
that the Chettys assisted in the management, but insufficient 
to establish their right as trustees or hakdars. Passing to­ 
the period after 1863, in a passage set out at greater length 
in the judgment of their· Lordships, he found that for this 
period the evidence showed '' the full and complete manage· 
ment, control, and supervision of the endowments and their 
income by some Chettys or others, to the knowledge of the 
plaintiff, " that management not being as agent for the plaintiff. 
He was of opinion that " the Chettys in 1863 claimed to be 
hakdars and trustees solely because there was not then a 
guru or head of the institution, and there was nobody else 
to represent the institution at the Inam inquiry," and that 
they subsequently call themselves hak dars and trustees, the 
plaintiff acquiescing in their management. He was inclined 
to believe that the Chettys appointed the plaintiff as gurukkal, 
and found that they had arranged for the construction of the 
agraharam, raising loans for the purpose. He concluded 
this part of his judgment as follows : '' Thus, on the whole, 
I think that the plaint institution is a religious institution 
of Acharayas or Gurus, whose disciples are the Nattukottai 
Chettys. • • . • In the absence of any evidence about a special 

The facts appear from the judgment of their Lordships. 

more than twelve years? (9.) Whether the suit was barred 
by limitation ? 

J. c. 
1919 

[L. R. INDIAN APPEALS. 

'-....-' 

ARUN· 
ACHELLAM 
CHE'ITY 

206 

------------------------------------------------------------------------------------------------------------------------------------------------------------ 

SCC Online Web Edition, Copyright© 2019 
Page 3 Monday, October 14, 2019 
Printed For: Mr. SRIDHAR POT ARAJU 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: Indian Appeals 

~CG(C® 
/ONLINEip' 
True Print"' 

75

www.vadaprativada.in

www.vadaprativada.in



zi. 
VENKATA- 

CHALAPATH.l 
GURU­ 

SWAMIGAL. 

.._.._ 
ARUN­ 

ACHELLAM 
CHETTY 

]. c. 
1919 

207 

On issue 7 the Subordinate Judge held that from 1867 there 
had been a discontinuance of the gurukkal's exclusive possession 
within the meaning of art. 142 of the Indian Limitation Act, 
1877, Sched. II, and that the Nagara Chetty community had 
held the management without break through some one or 
more of its members, but not to the exclusion of the plaintiff 
from the management. 

constitution regarding its management, etc., the head of the 
institution is the beneficiary entitled to the income of the 
endowment, granted in this manner, subject perhaps to his 
liability to maintain and perpetuate the institution as a 
corporation sole ..... Apart from the nature of this institu­ 
tion, which lead:i to the aforesaid conclusion, I am further of 
opinion on the clear evidence in the case, that the gurukkals 
of the plaint institution, as the successors of the original 
grantee of the endowments for this· institution, are the persons 
who are the beneficiaries and trustees and managers of the 
endowments, and are entitled therefore to their possession 
and enjoyment, as well to the enjoyment of the income, so 
long as they are the gurukkals and the head of the math. I 
further hold that the defendants, Chettys, had no such right 
as managers or trustees in their own right either by virtue 
of the original· constitution or of any special custom qr valid 
scheme for management. On the evidence I cannot find this 
to be in its nature a caste institution. ~ . , • Thus, for these 
reasons, I find the first part of issue 4 for the plaintiff, and 
hold that, according to the nature of this institution and 
according to the evidence in the case, the plaintiff's pre­ 
decessor and the . plaintiff have been the holders, superin­ 
tendents, and managers and the beneficiaries of the endow­ 
ments of the plaint institution and are therefore entitled to 
its income subject only to its maintenance ; and I further 
find on issue 5, that the hereditary title of eight families of 
Chettys on 1JehaH ol N'agarathars to be lts hakclars and 
trustees, either according to the original constitution of the 
institution or the terms of the original grant of the endowments 
or according to any custom sprung up subsequently, has not 
been made out." 

INDIAN APPEALS. VOL. XLVI.] 
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Cross-appeals lo the High Court were heard by the officiating 
Chief Justice (Sir John Wallis) and Kumaraswami Sastri J., 
who allowed the plaintiff's appeal and dismissed the defendants' 
appeal. 

The learned officiating Chief Justice, while not prepared to 
say that a community, such as the Nattukottai Chettys, could 
not acquire a right of joint management by prescription 
against . the head of the institution, was of opinion that the 
defendants had failed to prove their tight. He agreed with 
the Subordinate Judge's view that the endowment was granted 
to the plaintiff's predecessors, and was enjoyed by them for a 
lengthy period, subject to the trusts of the endowmer.t, and 
that the defendants had not shown that in 1867 they acquired 
the right of management. He said : " It is not easy to 

representing and forming part of the said Nagara Chetty 
community, without prejudice to the rights of the latter to 
continue in actual possession and direct management of the 
same as they have been holding and managing th em till now 
from 1863. And that he, as such head and gurukkal of the 
institution, is further entitled to the entire beneficial enjoy­ 
ment of the income of the said villages during his life and 
continuance as the spiritual head of the institution, subject 
only to the maintenance of the said institution, consisting of 
his own maintenance as gurukkal and spiritual head, and the 
performance of the poojah of Palampathinathaswami, and the 
feeding of Brahmins as appurtenant the reto, according to the 
usage till now. It is hereby further declared that the plaintiff 
is entitled to draw the surplus income in deposit to the credit 
of the suit as he is the sole beneAdary entlHed lo such stitplti~ 
income." 

endowments of the said institution, along with the defendants 

zr. 
VENKATA· management of the plaint village of. Patharakudi and its 

~HALAPATHI 
GURU· hamlets, item No. 1 in the plaint schedule, forming part of the 

SWAMIGAL. 

as a trustee and manager of the same conjointly with the 
Eliathagudy Nagara Chettys, is entitled to the possession and 

head of the plaint Patharakudi institution, and consequently ARUN· 
ACHELLAM 

CHETTV 

]. C. In the result a decree was drawn up as follows : " It is 
1919 ordered and declared that the plaintiff as the gurukkal and 

[L. R. INDIAN APPEALS. 208 
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Kumaraswami Sastri J. in the course of his judgment said : 
" I have no hesitation in holding that the decision of the 
Subordinate Judge to the effect that the plaint-mentioned 
institution was an ancient religious math presided over by 
a Brahmin who was also the spiritual head of the Chettys and 

27 

parties was that o~ religious teacher and adherents, and for 
some time after the plaintiff's succession the facts proved 

.admit of the interpretation that they were acting as de facto 
guardians of the minor. In view of the intimate and confi­ 
dential relations of in~ parti~~, the Co1i1n5, 1 think, 5hould 
require adverse possession to the knowledge of the plaintiff 
to be very clearly made out and, I think, that in this respect 
the defendants have failed to discharge the burden which 
lies on them ....• The Subordinate Judge has come to the 
conclusion that the acts of the Chettys must be considered to 
have been done on behalf of the caste as a whole and adversely 
to the plaintiff's right of exclusive management. The evidence 
appears to me to lend itself as readily to the view that the acts 
done by these individual Chettys were done on behalf of the 
plaintiff. The Subordinate Judge has not taken the view 
contended for by either side, but has come to the conclusion 
that the ChettYB acquired a rii;i;ht of mamiging jointly with 
the plaintiff. I do not say such a right of joint management 
could not be acquired but I should certainly expect evidence 
of incidents of joint management, and it cannot be based upon 
the ground that, though the Chettys actually managed, there 
is no evidence that the plaintiff was excluded from the 
management. I find no evidence of such joint management 
or of the manner in which it was to be enjoyed." 

that it was adverse to him ; and this in my opinion should 
be very clearly made out where the relation between the 

into this as, in my opinion, the large part in the management 
taken by certain influential and energetic Chettys is not shown 

--..- 
ARUN­ 

ACHELLAM 
.CilETTY 

to have been adverse to the plaintiff. It is not enough to v. 
show that the plaintiff knew of the large part in the manage- c~!~::J.;~1 

ment taken by individual Chettys, it must be shown clearly cuau- 
SWAMIGAL. 

imagine what sort of joint management there could be by the J. c. 
guru and the whole Chetty caste, but it is not necessary to go 1919 
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A decree was drawn up whereby it was inter alia ordered· 
and declared ... that the plaintiff, as head of the Patharakudi 
math, is entitled solely to the possession and enjoyment of the 
plaint village of Patharakudi, being item No. 1 in the schedule- 

-,..- 
ARUN· 

ACHELLAM 
CHElTY 

v. 
VEN KATA· 

CHALAPATHI 
GURU· 

SWAMIGAL. 

that it was not merely a trust founded by the Chettys (the 
gurukkal being only their servant with no interest in math 
properties) ls correct • • • • Ull hend of the math has therefore 
prima facie the right to possession unless it can be shown that 
he has either parted with his rights or that adverse rights have 
been acquire~ by third parties .•..• It cannot be disputed that 
the Chettys, who were in management, though calling them­ 
selves hakdars or trustees, professed to manage the properties. 
for the benefit of the math which is in this case represented 
by the plaintiff as the gurukkal. This is not a case where the 
property belongs to an idol with a trustee or dharrnakartha, 
but a case where the property vests in the guru himself who 
is the sole beneficiary. The fact that he is bound to apply 
the income for certain purposes would not affect the question. 
It has no doubt been held that, where property is dedicated 
to an idol, the office of dharmakartha may be acquired by· 
adverse possession, but where property is given to the head of 
a math and vests in him absolutely, subject to the . application 
of the income to certain purposes, the person, who manages. 
the property on behalf of the math, prima facie manages it 
also on behalf of the gurukkal who is the sole person enlitlecl 
to the properties. Even assuming that the Chetty community 
as a whole were managing the properties for the math, their 
management was only a management on behalf of the - plaintiff 
and prima facie the plaintiff has a right to put an end to their 
management if he chooses to .do so. Mere length of time of 
management on behalf of another would not deprive - the owner· 
of the property of his power to put an end to the management 
and assuming the same himself. In the present case we have 
to see whether the evidence is such as to support the view 
that the entire body of the Chetty community acquired as. 
against the plaintiff a right to hold t~e property in spite of 
his desire to be in possession. " In his opinion the defendants. 
had not succeeded in showing that that was the case. 

J.C. 
1919 

(L. R~ IN DIAN APPEALS. 210 
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( 1) (1916) L. R. 43 I. A. 73. 

1919. May r, 2, 5, 6. 8. Romer K.C. and Kenwortlzv Brown 
for the appellants. The High Court was in error in treating 
the institution as though it were a regular monastic math. 
The decisions as to the right and powers of the head of a math 
of that character do not apply. Although the institution was 
loosely referred to as the Patharakudi matam or math, the 
priest was not a gosain nor under vows of asceticism (save that 
while holding office he had to he unmarried), there was no 
monastic brotherhood, or college for instruction in Hindu 
theology. It is an institution of the Chetty community, the 
plaintiff being gurukkal or priest. There being no written 
constitution, or direct evidence of the intention of the founder, 
the rights depend upon the custom and usage of the institu­ 
tion: Ram Parkaslz Das v. Anand Das (1) and decisions there 
referred to. The evidence of long user showed that the 
Chettys according to the constitution of the institution had 
the right to be trustees and to manage its affairs. tinder 
Madras Regulation VII. of 1817 the general superintendence 
of ~11 ~nd9wpwnt~ w~~ ve~ted in the Board of R@v@nu@ ; 
ss. 10 and 13 providing for the appointment of managers. 
In petitions filed. under that Regulation it was stated that 
the villages belonged to the Nagara Chettys, and that they 
were trustees. Similar proceedings in · 1832 confirmed that 
view. The findings and re port of the Inam Commission in 
1%4 conclusively established that the Chettys were hakdars 
and trustees for the institution. The High Court failed to give 
due effect to the long discharge of the functions of hakdars, 
trustees and managers by the appellants and their pre­ 
decessors, with the acquiescence of all concerned, and to the 

............ 
ARUN· 

to the credit of the suit, and also to receive from the receiver ACHELLAM 

any further surplus income which may have been realized by CH~:1'v 
him subsequently, and that the defendants have no right to c~~:ic:J.;~1 

the said village of Patharakudi." GURU· 
9W.AMI6.A~ 

surplus income realized by the receiver and deposited by him 

annexed to the decree of the lower Court, and that the said J. C. 
plaintiff. as head of the said math, is entitled to draw the 1919 

211 INDIAN APPEALS. VOL. XLVI.] 

SCC Online Web Edition, Copyright© 2019 
Page 8 Monday, October 14, 2019 
Printed For: Mr. SRIDHAR POTARAJU 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: Indian Appeals 
------------------------------------------------------------------------------------------------------------------------------------------------------------ 

~({]~® 
IONLINEf 
True Prinf 

80

www.vadaprativada.in

www.vadaprativada.in



(1) L. R. 43 I. A. 73, 76. (3) (1904) I. L. R. 27 M. 435. 
(2) (1883) L. R. 10 I. A. 90. ( 4) (1904) L. R. 31 I. A. 203. 

(5) (1917) L. R. 45 I. A. 1. 

De Gruyther K.C. and Dube for the respondent. The Courts 
below have concurrently found that this institution is an 
ancient religious math, presided over by a Brahmin who was 
also spiritual head of the Chettys. and that it was not merely 
a trust of the Chettys. The math was of the usual type of such 
institutions in Southern India. The possession and management 
of all the ·endowed properties, including the village in suit, 
vested in the respondent as head: Jagadindra Nath v. Hemanta 
Kumari .Debi(+); Sethuramastaamiar v. Meruswamiar. (5) The 
findings of the Inam Commission were nG.t against the 
respondent's contention. At that time there was no head 
to the math, the proceedings were properly taken by those 
interested in it. The Chettys are not shown to have 
asserted any right adversely to the head of the math. In the 
years preceding the appointment of the respondent, the title 
was recognized as being vested in the head or matatipathi. 
The grant by the Inam Commission was to the dharrnakartha 
of Patharakudi math. The respondent was not claiming the 
income in the hands of the receiver for his personal enjoyment, 
but as head of the math, and on its behalf. The appellants' 
allegation that the institution was not properly a math, and 
that the respondent was their servant and liable to dismissal, 
was negatived by both Courts. The evidence did not establish 

advantage of the trust. The respondent claimed to be sole 
beneficiary, lrnt in 1111y case the rroperty vested in him only 
in trust for the institution : Ram .Parkash Das v. A1Ja11d 
Das. (1) The suit should have been dismissed upon that 
ground. In any case, the appellants admitting that their 
possession was as trustees, the suit was barred by limitation : 
Ba/want Rao Bishwant Chandra Chor v. Puru» Mar Chaube. (2) 
[In the course of the argument reference was also made to 
Vidyapurna Tirtha Swami v, Vidyanidhi (3); Thurston's 
Castes and Tribes of Southern India (1909), vol. v., pp. 260, 
264 ; and to Standing Orders of the Board of Revenue, 
Order 116, p. 211.] 

[L. R. INDIAN APPEALS. 

-- ARUN- 
ACHRLLAM 

CH ETTY 
v. 

VENKATA· 
<::HALAPATHI 

GURU­ 
SWAMIGAL. 

). c. 
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213- 

--...- 
ARUN· 

ACHELLAM 
CH ETTY 

fl. 
VENKATA· 

CHALAPATHI 
GURU· 

SWAMIGAL. 

June 26. The judgment of their Lordships was delivered by 

LORD ~HA w of· L>UNf.Bl\MLINE. This is an i!.pp;iil frgm 
a judgment of the High Court of Judicature at Madras, dated 
August 10, I 914, which varied a decree of the Subordinate 
Judge of Madura, dated October 19, 19C8. The exact terms 
of these judgments will be afterwards referred to. · It is 
necessary, however, in order to understand them to keep 
clearly in· view the form and nature of the suit as brought. 

The suit was brought by the present respondent " to declare 
that the defendants have no right to the village of Patharakudi, 
and that the plaintiff, as head of the math, is entitled to the 
possession of the village • • • • and to receive the income of 
the same from the hands of the Receiver." 

The village is part of the property of a math. It has been 
long administered by the appellants, who are Nagara Chettys. 
Broadly speaking, the contest in the case-and for the purpose 
of stating this contest colourless terms are employed-is 
between the head of the math on the one hand, who claims 
in virtue of his office to be entitled to the management and 
possession of the entire property of the math ; while, on· the 
other hand, the appellants claim that they are entitled as 
trustees or managers of the part of the property of the institu­ 
tion which is in suit to be continued in the possession and 
management thereof. The form of the action brought in 
these circumstances is a suit for possession instituted by the 
head of the math, who does not have that possession, against 
the trustees or managers, who and whose predecessors for very 
many years have had it. 

In such circumstances there naturally arises a subsidiary 
question of limitation, but their Lordships are unwilling to 
have the suit disposed of merely on the latter ground, and the 
case was argued before the Board with much fullness on its 
merits. In the Courts below this appears also to have been 
done. and in these Courts judgments of much elaboration 

VOL. XLVI. Q 

Romer K. C. replied. 

that the appellants were appointed trustees, or that they J. C. 

claimed adversely to the respondent. 1919 

INDIAN APPEALS. VOL. XLVI.] 
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of one occupied by Brahmans, and 
held either rent free under grants, 
or at a reduced assessment. Wilson's 
Glossary. 

(1) Chawati or chauti, corruptly 
choultry : a public lodging house, 
a shelter for travellers. Wilson's 
Glossary. 

(2) Agraharam : a village or pa rt 

In the village of Patharakudi there are: (I.) A temple of 
the god specially revered by the Nagara community, of which 
the appellants are members and have acted as representatives. 
This community forms a sub-caste of the Chettys ; (2.) a resi­ 
dence for the Naeiin. prie~t er gurnkk11,l i (3.) a shelter house 
or matam, for the use of Nagarathars when they resort to the 
place for religious exercises ; ( 4.) a choultry (I), where food 
is distributed to Brahmans ; and (5.) a street of houses forming 
part of a great enlargement made in recent times by the 
Chettys-that is, by the appellants and their predecessors. 
This street of houses is an agraharam. (2) It is said to be the 
usual adjunct of a Hindu temple, and to be for the accommoda­ 
tion of Brahmans or Brahmanical worshippers ; while (6.) there 
is the village itself and the lands belonging to it, the income 
of which falls into the general revenue of the math as an 
institution. 

In consequence of a certain assumption throughout the 
evidence of the knoWledg~ r,f digtinNiong batwsen th@se 
various parts of the property, there is a lack of clearness on 
that subject notwithstanding the voluminous evidence ; but, 
speaking generally, their Lordships may assume that the 
temple or place of worship, together with the residence of the 
respondent as spiritual head of the institution, the shelter 
house, and the choultry, or place for the feeding of Brahmans, 
stand on one side, while on the other stands the remainder 
of the property. 

The· latter is now in the hands of the Receiver, and has been 
so for some years. Their Lordships are relieved of difficulty in 

were pronounced. Again, however, it must be stated that. 
the suit is one the substantial aim of which is the eviction of 
the present possessors at the instance of the respondent, with 
the subsitution in lieu thereof of possession and . enjoyment 
by the respondent of the property in question, and of its entire 
income. 

[L. R. INDIAN APPEALS. 

.._,....., 
ARUN• 

ACHELLAM 
CH ETTY 

v. 
VENKATA· 

CHALAPATHI 
GURU· 

SWAMIGAL. 

]. c. 
1919 
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SWAMIGAL. 
In the plaint the respondent treats the other parts of the 

property under the general term "village," and this is quite 
.a convenient term. His position on the pleading is that he, 
the mahant, was all along in the possession and enjoyment of 
the village. In the course of the case, however, no substantial 
denial could be offered to the fact, which was notorious, that 
the actual possessors were the Chettys, The averment is 
that " the Chettys were managing the affairs of the math only 
as aeenrs under the plaintiff an.d under his supervision, and 
were at no time in possession of the village of Patharakudi, 
the same having all along remained in the possession and 
enjoyment of the plaintiff." This is the case attempted to 
be set up by the respondent and by certain witnesses whom he 
produced, but they were disbelieved. 

The respondent was appointed head of the math in the year 
1867. There seems little reason to doubt that a decree in the 
terms sought by him would, to say the least, involve a very 
-eonsiderable subversion of the mode of occupation, possession 
and management which have obtained during his entire term 
of office. Under a decree in terms of his plaint he could 
dismiss the Chettys from office, and assume possession and 
management himself or by his nominees. Of course, lf he had 
hitherto been, as is alleged in his suit, in possession and manage­ 
ment himself, the demand made in the plaint would have been 
the natural relief sought. It is, therefore, important to see 
how the facts on this point stand. 

Their Lordships have very carefully considered the evidence ; 
and they see no reason to doubt the soundness of the con­ 
clusion thereon arrived at by the learned Subordinate Judge 
in that part of his pronouncement which is now cited. It is 
as follows : '' Except the vague and meagre oral evidence, 

Q2 

u, 
of worship and his own residence, which naturally attach to c~!~::J~1 

the performance of such functions by him. GUR.U· 

._,....., 
ARUN· 

ACHELLAM 
CHETIY 

property which is in the Receiver's hands. His management 
has not interfered with the purely spiritual functions of the 
gurukkal and with those parts of the property, like the place 

regard to the distinctions referred to by this fact of a receiver- J. C, 
ship. The suit has reference, and reference alone, to the 1919 
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property, perquisite, or privilege ••.. 
Wilson's Glossary, · 

(1) I.e:, after 1863. 
(2) Hakdar : 'the holder of a 

right,' a person vested with any 

there is not much evidence, on the plaintiff's side in this 
period (1), while considerable documentary evidence, con­ 
sisting of accounts, receipts, official correspondence and other 
papers, has been adduced on the defendants' side to prove 
their management as trustees and hakdars. (2) I may at once 
state here that the general effect of the entire evidence of this 
period is to .show, beyond all doubt, the full and complete 
management, control and supervision of the endowments and 
their income by· some Chettys or others to the knowledge of 
the plaintiff, who appears to have all through acquiesced in the 
same and not to have interfered with the Chettys in such 
management. The plaintiff has virtually conceded this state 
of things, not only in the present case, but has also done so in 
his previous depositions, in all of which he has unequivocally 
admitted the management of the Chettys, and the fact of 
the accounts, etc., being kept, checked and controlled by them •. 
His explanation for this state of things, which his witnesses 
also try to make out, and which, he contends, is corroborated 
by a few documents on his side, is that the Chettys did all that 
business only under his orders, and that their management was. 
never independent and exclusive of his rights as the proprietor 
and head of the math and its sole benef.ciary entitled to 
appropriate the income as he wished. . . . . The Chettys con­ 
structed the houses and the new matam, etc., repaired tanks; 
etc., paid road-cess, etc., and in fact did everything· which an, 
owner or manager or trustee must do for the management 
and administration of the property. It is also shown by the 
same evidence that money and paddy payable to the plaintiff's 
house and to the plaintiff for poojah were treated as amounts 
standing to their credits and were paid accordingly ; that: 
moneys for the plaintiff's expenses for his trips to Chidambaram 
immediately after the installation, for his visit to Sringeri 
Swamigal at Kunndkudy, and for his Benares tdp on 
pilgrimage, were all paid after correspondence between the 
servants and the Kariakkar Chettys •.•.• The revenue and 
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The period of time o".er which the possession referred to 
extends covers more than half a century. But the documents 
in this case are of an important public character, and carry 
ihe record of thi.§ ruMn mu~h furtlrnr baek, As 11lr@ady stated, 
the plaintiff's appointment to the headship took place in the 
year 1867. But the Inam Register for the year 1864 has been 
produced, and to it their Lordships attach importance. It 
is true that the making of this Register was for the ultimate 
purpose of determining whether or not the lands were tax free. 
But it must not be forgotten that the preparation of this 
Register was a great act of state, and its preparation and 
contents were the subject of much consideration under 
elaborately detailed reports and minutes. It is to be 

28 

Other portions of the learned Judge's judgment deal with 
the case attempted to be made by the plaintiff that all this 
possession and management by the hakdars was as his agents. 
He brings that matter to a point by saying, "In this case the 
Chettys were in. management in their own right as hakdars 
before the plaintiff's appointment, and continued as such 
afterwards also. The plaintiff does not prove his case of their 
management as his agents, or the commencement of their 
management with his or his predecessors' permission." It 
might, in the view of the Board, have been open upon the 
evidence to make upon the allegation of agency a much more 
emphatic pronouncement ii\ ~h~ Me:Uive, but it jg not IlBCGS9lUY 
for their Lordships to go into that ; they are in agreement 
with the learned Subordinate Judge that the case of agency 
is not made out, and that accordingly the attempt of the 
plaintiff either to ground or to fortify his right on possession 
either by himself or by others has entirely failed. They see 
no reason to differ from the view of the judge, who holds that 
the evidence of the plaintiff and his witnesses upon this topic 
cannot be believed. 

zemin officers also seem to have recognised the Chettys as 
hakdars and issued the road-cess pattas and notices, etc., 
sometimes generally, to hakdars or managers without names, 
and sometimes to Nachiappa Chetty, one of the eight persons 
already referred to as hakdar." 

INDIAN APPEALS. VOL. XLVI.] 
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From that it appears as follows : "Villages of Variyanendal, 
Surakudi, Kanjiram Kurchi Yendaland, Ramlet PadaHanend~I. 
I. These are the four villages in the zamindary of Sivaganga, 
These were granted by Savundara Pandiyan king in column 11 
for the support of a matam in Patharakudi Village. This has 
no patta, This is an ancient grant. It appears by the 
tradition that the object of the grant is to keep the matam 
which is presided by the priest of Yalayattangudy Nattukottai 
Chettys efficiently by feeding Brahmins in a chattram situated 
close to the matam, by worshipping the Swamy in Palambady 
Nader Koll situated close to the matam, and by maintaining 
the dignity of the priest or guru. Now the object of the grant 
is effi~i~fttly kept up by doing all the above tl1in~~' The 
Chettys, who are very rich, spend considerable sums annually 
for feeding Brahmans, etc. The priest of the matam died 
about fifteen months ago. The Chettys are in contemplation 
in electing a priest for the matam. It appears that when the 
priest was alive, some of the principal Chettys, whose names 
are given in column 16, were managing the affairs. of the matam 
and of the villages attached to it. The managers or trustees 
are elected by the Chetty community itself. Thus, the grant 
falls under Rule III., Clause 1. Tax free. This is a here­ 
ditary grant. This is in uninterrupted possession of its holders 
since the date of the grant. The village is entered as Pathara­ 
kudi matam village in all the accounts in column 12. The 
persons in column ie are now trustees of the matam. They 
are managing the affairs thereof." 

utmost importance, as part of the history of the property, 
to the information set forth in the Inam Register. 

actual and authentic evidence in individual cases ; yet the 
Board, when such is not available, cannot fail to attach the 

--.- 
ARUN· 

ACHELLA'M Government was put in possession not only of the conclusion 
CH~Y come to as to whether the land was tax free, but of a statement 

VENKATA· of the history and tenure of the property itself. While their 
CHALAPATHI 

GURU· Lordships do not doubt that such a report would not displace 
SWAMIGAL. 

remembered that the Inam Commissioners through their officials 
made inquiry on the spot, heard evidence and examined 
documents, and with regard to each individual property the 
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It thus appears to their Lordships to be quite clear that the 
eight Chettys named, who are stated to be trustees, were in 186+ 
confirmed, after inquiry and in terms of the Rule, as holders of 
the village. And unless the Rule was to be departed from, 
the inarn "will be continued to the present holders and their 
successors and will not be subject to further interference" so 
Jong as two things happen, namely, the buildings are efficiently 
maintained and the services are continued. Both of these 

This makes it of importance to consider the rule thus referred 
to. It is one of the " Rules for the adjudication and settlement 
of the Imm lands of the M!ldl'!!.9 Pre§id~l\~y.11 being pad of 
Order 116 printed at page 211 of the Standing Orders of the 
Board of Revenue. It is in these terms : "If the inam was 
given for religious. or charitable objects, such as for the support 
of temples, mosques, colleges, choultries, and other public 
buildings or institutions, or for services therein, whether held 
in the names of the institutions or of the persons .rendering the 
services ; it will be continued to the present holders and their 
successors, and will not be subject to further interference, so 
long as the buildings or institutions are maintained in an 
efficient state, and the services continue to be performed 
according to the conditions of the grant." 

In further observations made by the Deputy Collector who 
signs the Register it is stated that "the trustees in column 16 
added 126! acres of wet and 280 acres of dry to the area entered 
in the account"; and in another note it is added, "The 
matam is under the management of the trustees with their 
villages." Further, a matter of not inconsiderable importance 
is contained in these words : "The zamindar has no objection 
to registering the names of the trustees here." The names of 
the trustees are duly set forth in the column headed "Particu­ 
lars regarding present owner" ; and these particulars are 
headed "Patharakudi Matam Trustees." Eight trustees who 
are Chettys, beginning with Natchiappa Chetty, are then 
mentioned, the name and age of each Chetty being given. 
As to the title to the property, that is set forth in a further 
column as "To be confirmed under Rule HI., Clause 1. Tax 
free." 

INDIAN APPEALS. VOL. XLVI.] 
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(I) Porupu: a low or quit rent, in inam, or rent free. Wilson's. 
levied from· lands originally granted Glossary. 

things have happened, and accordingly the adjudication 
stands : the Chettys were the holders, they were continued as 
such, and they were not to be interfered with . 

Two points may be mentioned in connection with this 
adjudication. In the first place, the most important person. 
apart from the institution itself, was the zamindar, from whose 
predecessors undoubtedly the original title to the lands had 
flowed ; and it will be noted that the zamindar had no 
objection to the registration of the trustees as proposed. In 
the next place, it is a mistake to treat the transactions of 1864 
as merely bearing upon that year, They form, in their 
Lordships' judgment, a record of an anterior state of matters. 
fr6m whfoh MMl:'d of tm.!me!rnion, ete., 11 conclusion is formed 
by the Commissioner as to what was the real state of the title. 

Following the Report, a title deed was granted by the Inam 
Commissioner, on June 3, 186~-. to " the Dharmakartha of 
Patharakudi Math," that is to say, to the trustee or manager 
of the charity, and in this title deed it is stated, first : "On 
behalf of the Governor-in-Council of Madras I acknowledge 
your title to a religious endowment matam or inam, situated in 
•••. held for the support of the pagoda called •..• in that 
village .•.•. (2.) This inam is confirmed to you and your 
successors, subject to the existing quit rent of Rs. 132-11-1 
per annum, to be held without ~nierference so long :is lh~ 
conditions of the grant are duly fulfilled." 

But at least one further section of the earlier history of this 
math can be found. Their Lordships attach weight to the 
transactions of the year 1832. On April 30 of that year a 
petition was presented by the zamindar, narrating that the 
Nagara Chettys originally came from the Tanjore Division and 
settled long ago in his zamindari and that their family deities 
are in that jurisdiction. He stated that "on account of the 
performance of those charities, the said Chettys have been 
paying the porupu (1) due to the sircar in respect of the villages 
in our zemindari jurisdiction, managing the said temples, 
matam, etc., and by spending certain moneys out of their own 
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(2) Samprati; a person employed 
to ..•• examine and make out 
check accounts. Wilson's Glossary. 

(1) Maniyakaram, Tam.. corruptly 
Monigar, Moniagar : a superintendent 
in general, . . . . a superintendent 
-0£ a temple. Wilson's Glossary. 

pocket in addition to the income ...• are conducting in the 
said temples, matams, etc.," the worship, and that '' they 
have constructed tanks and have been performing the feeding 
charity and other charities." He then sets forth that the 
Chettys had reported to him that the amildar had contrary 
to practice appointed monigars Cl) and sampratis (2) and 
called for accounts. Then follows the petition in these terms : 
" We therefore beg to submit that orders may be issued to the 
head tahsildar to the effect that porupu amount in respect 
of the said devastanams, matams, etc., may be collected as was 
being done up to last year, that the monigars and sampratis 
now newly, appointed therefor may be recalled, and that no 
trouble be caused by calling for any account whatsoever, so 
that the Chettys may, day by day, do on a grand scale the 
established poojah, annadhanarn (feeding charity), etc., in 
the said temples and matams." The Board again notes the 
significant fact that the zamindar is himself the petitioner. 

Oi\ Jun.e 25 of th!! ggmg yimr 11 patitinn was presented on 
behalf of the Nagarathars by Venkatachallam Chetty to the 
Principal Collector of the Madura District, which narrated 
that " We ourselves have been managing the said temples, 
matams, etc., from the days of our ancestors up to date, 
spending large sum of money from our private funds," and it 
prayed that orders might be passed " to the effect that, in 
accordance with the provisions of Act VH. of l 817, we alone 
should without violating the mamul (practice) have claim 
over the said charities and conduct them, and that the 
rnonigars and sampratis now newly appointed by the said 
Amildar be recalled." 

It is important to observe what was 'the Regulation founded 
upon. It was that of September 30, I 817, passed by the 
Governor-in-Council of Fort St. George "for the due appropria­ 
tion of the rents and produce of lands granted for the support 
of mosques, Hindu temples and colleges, or other public 
purposes ; for the maintenance and repair of bridges, chaultries 

lN DIAN APP.EA LS. VOL. XLVI.] 
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This is the most remote period to which the authentic 
history of this math can be said to reach. From the fact that 
it was a math it follows that it must have had a head as such, 
with all that that implies, as hereinafter to be referred to. 
But with regard to the village which is now under receivership, 
and which is a part of the endowment of the math, the manage­ 
ment and possession thereof were in the hands of the Nagara 
Chettys at least for a period of about eighty years prior to 
the institution of this suit, and their dispossession and the 
substitution for such management and possession of that of 
the plain tiff would, as already said, be a subversion of the 

The Regulation of 1817 seems to have been complied with 
in terms. The language of the petitions by the zamindar and 
the Chettys was adopted in the decree issued, namely, that 
the Chettys should be left in their possession and that they 
would perform the charities according to mamul. The 
operative· words were these : "Let orders be issued to the 
effect that, in accordance with mamul, the temples, matams, 
etc., and their villages mentioned above, belonging to the said 
Nagara Chettys, be delivered over to them alone, without 
monegars and others being appointed thereto." 

or chattrams, and other public buildings." Under the tenth 
head of the Regulation it was provided that the local agents 
should ascertain and report " the names of the present trustees, 
m!l.nn.e:~r~ or superintendents cf the several institutions. 
foundations or establishments above described, together with 
other particulars respecting them, and by whom and under 
what authority they have been appointed or elected," Then 
follows the thirteenth branch of the Regulation, which is in the 
following terms : "On the receipt of the report and information 
required by the preceding clause, the Board of Revenue shall 
either appoint the person or persons nominated for their 
approval, or shall make such other provision for the trust, 
management or superintendence, as may to them seem right 
and fit, with reference to the nature and conditions of the 
endowment, having previously called for any further infor­ 
mation from the local agents that may appear to them to be 
requisite." 
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(2) L. R. 45 I. A. I. (1) L. R. 43 I. A. 73. 

In the circumstances above set forth the demand made in 
the plaint does not appear to their Lordships to be warranted 
by law. It may be difficult to trace the origin of the property 
under receivership in the sense of ascribing its acquisition 
either to gifts from the Chettys out of their own private 
resources, or to offerings of worshippers, or to accumulations 
of income j but Jlowiwviwr th~t may be, the US@ Of nessesslen 
by the Chettys in their own right, and not as agents for the 
gurukkal, appears to be made out and is not indeed challenged 
in the Courts below. The difficulty on this head which the 
learned judges in the Courts below have experienced arises 
from two causes, which will now be dealt with: first, in regard 
to the rights of the gurukkal or mahant,' which are construed 
as necessarily equivalent by law to the ownership of the village; 
and second, in regard to the possession itself, which, although 
protracted and undoubted, is treated, particularly in the 
judgment of the High Court, as being ineffective because it 
was not, according to the view that Court takes, adverse 
possession. 

With reference to .the first point, the Board has recently had 
occasion to deal with the position and rights of a mahant of 
an asthal, or, as in this case, of the gurukkal of a math,. in 
the two cases of Ram Prakash Das v. Anand Das (I) and 
Sethuramaswamiar v, ./Pleruswa111iar. (2) In the former of 

No question arises in this case of misappropriation by the 
l;liwfiwndantB i such a thing is not guggeYt~d !\~!\inst them. 
On the other hand, they admit tbat their administration must 
be, not for their personal ends, but entirely for and on behalf 
of and in the interests of the math itself. This is the settled 
rule of administration with regard to such institutions under 
the law of India. 

history of the property. Such subversion may be a necessity 
of the case on account of the nature of the institution ; and 
this, which is an important point, will be dealt with. Apart 
from that point, the right of the plaintiff either to the eviction 
of the Chettys or to possession for himself is not supported 
by the history of the lands. 

INDIAN APPEALS. VOL. XLVI.J 
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[LR. 

(1) I. L. R. 2 M. 179. 

math. 
Jn the opinion of their Lordships, it would be a contravention 

of the' usage and custom of this math, as disclosed by the 
evidence during the long course of its history, to affirm that 
the ownership of the village in suit was in the gurukkal. It is 
in the Chettys, whose title has been officially and apparently 
quite properly recognized as the " holders." But even this 
latter proposition is not in truth necessary for the determina­ 
tion of the case, for if the plaintiff's own title as owner fails, 
and the Board is clearly of opinion that it does, the suit as laid 
by ijill\ cannot be maintained. 

With regard to the second point mentioned, namely, that 
the possession by the Chettys has not been adverse to the 
gurukkal, their Lordships fail to understand on what the 
difficulty of the Court below rests. Here was possession, 
not as in right of the gurukkal, but as in the Chettys' own 
right, with all the incidents of possession, namely, the purchase 
of lands, the borrowing on lands, the erection of buildings, 
the letting of holdings, the making payments to the priest 

, for his support and spiritual services, the keeping of the village 
accounts. The mahant was presumably aware of these 
transactions, extending now in his own time for over half a 

Secondly, while it may no institution itself. trust for the 

these cases the body of authority upon this subject was dealt 
with. Two propositions may be cited as now expressing the 
general state of the law with regard to these institutions. In 
the nrst J'lln.M. th~ Mtur~ of th~ O\\'Ml'~hi~ iY n.n ownmhi~ in 

INDIAN APPEALS. 
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v. c!!~~:J:~1 doubt be true that the ownership in the general case is with 
GuRu- the spiritual head of the institution, still, to use' the language 

SWAMIGAL. of Sir Charles Turner in Sammanatha Pandora v, Seltappa 
Chetti (1) : " We do . not, of course, mean to lay it down 
that •... the property may not in some cases be held on 
different conditions and subject to different incidents." As 
pointed 'out in Ram Parkasti Das v. Anand Das, there are 
varieties of circumstances and tenure, and in respect to these 
the usage and custom of the math fall to he determined. 
Once !ha! usage and custom are clear they lorm the law ol the 
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en L. R. 10 I. A. 90. 

The prnBtmt viiBe ili ~till Btr~ngtJr for the appliGiltion of the 
rule of limitation, as the assertion is made not only of the right 
to management, but of the right of beneficial ownership. But 
while, in their Lordships' opinion, the suit would be excluded 
by the twelve years' limitation, they nave, on the ground 
already stated, thought it right to deal with the whole breadth 
of the argument presented. 

century, yet the first real challenge thereof appears to be the 
institution of this suit itself. This is a very . ordinary case of 
possession nee vi nee clam nee precario. The person now 
-claiming to be owner has stood by while others continued to 
possess not by .any derivative title but in practical contra­ 
vention of his alleged rights. The law does not require that 
the claimant to ownership must in such circumstances be 
shown to have protested that his rights were being violated, 
and that the possession went on adversely to his protests. In 
·short, their Lordships cannot agree with the legal view upon 
this subject of possession adopted by the Court below. 

In these circumstances there seems to the Board no reason 
why the law of limitation should no! apply. In Ba/want Rao 
Bishwant Chandra Chor v. Purun Mal Chaube (1) it was held 
that limitation applied to cases where the defendant admitted 
he was a trustee, and the plaintiff, without proving misapplica­ 
tion, brought a suit more than twelve years after the cause of 
action arose, the object of the suit being to obtain control of 
the management. As Lord (then Sir Arthur) Hobhouse 

-observed, in words which are applicable to the present case :- 

"Here there is no question of recovering the property for the 
trusts of the endowment, hecause the defendant admits that 
he is a trustee and says that he is applying the property to the 
trusts of the endowment. There is no evidence that he is not 
applying the property to the trusts of the endowment, and 
there is no reason to conclude that the property would be more 
applied to those trusts if the plaintiff were to succeed in his 
suit than it is at this moment. The plaintiff is suing only for 

.his own personal right to manage, or in some way to control 
the management of the endowment," 

INDIAN APPEALS. VOL. XLVI.] 
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A ready test of the application of this is with regard to the· 
accumulated income, amounting to Rs. 20,000 or thereby, now 
in the hands of the Receiver. Under the decree quoted the· 
gurukkal would be entitled to instant possession and entire 
beneficial enjoyment of that sum. If the present purposes of 
the math did not consume it, he could employ it for his personal 
use quite apart from the dignity of his office. It is plain to· 
their Lordships that this would be not only a subversion of the 
usage and custom of the math, but would be a violation of 
the law applicable to such institutions. A fair test to be 
applied in such cases is to demand what is the true principle 
or nature of the administration of surplus income, It is, of 
course, the duty of a trustee to refrain from the personal 
enjoyment of such surplus and to add the same to the capital 

By the judgment of the Subordinate Judge it was declared 
that the plaintiff, as the gurukkal and head of the institution. 
and " consequently as a trustee and manager of . the same 
conjointly with " the Chettys, was entitled to the possession 
and management along with them, "without prejudice to the 
rights of the latter to continue in actual possession and direct. 
management of the same as they have been holding and 
managing them till now from 1863." Underlying this part of 
the judgment it is plain that the learned judge desired to­ 
make clear the propriety of continuing the Chettys' possession, 
but the decree given does not appear to be in workable form. 
A further objection thereto arises from the latter portion 
thereof, under which it is declared that the gurukkal '' is 
further entitled to the entire beneficial enjoyment of the 
income of the said villages during his life and continuance as 
the spiritual head of the institution, subject only to the 
maintenance of the said institution," etc. 

ARUN 
ACYELLAM 
CHE1TV 

u, and no challenge is made of the substantial accuracy of the 
VENKATA· narrative on that subject contained in the evidence of 

-.({H.ALAPATHI 
"GURU· Annamalai Chetty, the son of Natchiappa Chetty, 

SWAMIGAL. 

Their Lordships desire in conclusion to say that no objection 
was made out to the personnel of the defendants as true 
successors of the Chettys to whom the rights· of ownership for 
the benefit of the math were ~Qnfirmed as already narrated; 

J.C. 
1919 
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VENKATA· 
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SWAMIGAL, 

1919 
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Solicitor for appellants : .Douglas Gran», 
Solicitors for respondent : Barrow • .Rogers & Nevill. 

of the estate to be administered ; and this law also applies 
to the property of a math or asthal, and that whether the title 
to the same is in the gurukkal as spiritual head of the institu­ 
tion-which is an ordinary case-or is in trustees like the 
Chettys according to the usage and custom of the institution 
as in the present case. This law appears to have been complied 
with by the defendants and their predecessors during the past 
history of this institution, and should be continued. This 
would not be done by an affirmance of the decree of either of 
the Courts below. 

The view of the High Court on this topic was even stronger 
than that of the Subordinate Judge. The plaintiff was 
declared to be entitled solely to possession and enjoyment of 
the village, and as head of the math to be " entitled to draw 
the surplus income realised by the Receiver and deposited by 
him to the credit of the suit, and also to receive from the 
Receiver any further surplus income which may have been 
realised by him subsequently." In their Lordships' opinion 
this declaration cannot be made. 

Their Lordships will accordingly humbly advise His Majesty 
to recall both of the decreee of th~ <;o\lrtli gelow f\ml t9 ~li~mi~~ 
the suit, the appellants being entitled to a decree for costs 
of the suit and of this appeal against the respondent, and 
failing payment thereof, to be entitled to charge the same 
against the funds and property now in the hands of the 
Receiver. 
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lHI 

SOMASUNDARA MOOPANAR 
(8. K. DAS, M. HIDAYATULLAH and J. C. SHAH, ,JJ.) 

A.ct of State-Proper ties of Late Ruler seized by Govern· 
merit-Subsequent restoration to heirs of private properties-If 
ilmount to a grant-Nature of the properly-Whether "estate" 
Oeci1,panc11 rights-Madras Estates Land Act, 1908 (Mad. l of 
1908), as amended. by 1lfodras Act 18 of 1936, 8. 55. 

The property in suit belonged to what was known as 
the Tanjore Palace Estate. The appellant became owner 
of the property in 1936 by virtue of a sale on foot of a 
mortgage decree obtained by his father in a suit of l 92G. 
The respondent had been in possession pf the property by 
virtue of a lease deed dated July 30, 1932, and on August J 3, 
I 936, he got a lease of the property for two years from the 
appellant. Under the Madras Estates Land Act, 1908, as 
amended by the Third Amendment Act of 1936, occupancy 
rights vested in a person who was in direct and actual posses­ 
sion of the Land on June 30, 1934. The respondent insti­ 
tuted a suit against the appellant for the grant of a patta 
in occupancy right on payment of a fair rent. The appellant 
pleaded that the provisions of the Act were not applicable 
to the property in suit on the ground, inter alia, that as it 
was a part of the Tanjore Palace Estate it could not be 
considered to be an estate within the meaning of the term 
in the Act. The history of the Tanjore Palace Estate 
showed that after the Rajah of Tanjore died in 1855<1) leav­ 
ing no male heirs, the Government seized all his properties. 
Subsequently, in 1962 the private properties of the Rajah 
were "relinquished" and ''restored" by the Government to 
the widows of the Rajah. The appellants contention was 
that the manner in which the properties reverted to the 
widows of the Rajah in 186~ after an act of State showed 
that it was not a case of a fresh grant by the Government 
but a restoration of the status quo ante, so that the widows 
enjoyed both the warams, as before. 

. Held, that the act of State having made no distinc- 
non between the private and public properties of the Rajah 
the private properties were lost by that of State leaving 
no right outstanding in the 'existing clafmants. The 
Government order was thus a fresh grant due to the bounty 

v. 
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422 SUPREME COURT REPORTS [1963] 

T. R. Bhasan! 
Sk.ankar Joshi 

v. 
Somasundai a 

Mooprvar 

1962 of'the Government and not because of any anteceden t rights 
in the grantees. 

The words "relinquished" or ''restored"' in the 
Government order did not have the legal effect of rcvivin$' 
any such right b ecause no rights survived the act of State, 
The root of title of the grantees was the Government order. 

The Secretary o.f State in Omtncil of India v, Kamaehee 
Roys 8aheba, (1859) 7 M. I. A. 476, .Tijoyiamba Ba'!li Baiba v , 
K11mlca8hi Bayi Saiba, (1868) 3 M. H. O. R 424, Briman,t 
Ohofa Ra}a Sah.eb Moyitai v. Bundaram Ayyar, (1936) L. u. 
63 I. A. 224 and O~idambaram Ohettiar v, Ramaswamy Odayar, 
rl967] 1 M. L. J. 

172, 
relied on. 

CIVIL APPELLATE JURISDICTION : Civil Appeal 
No. 54 of 1952. 

Appeal from the judgment and decree dated 
March 19, 1953, of the Madras High Court in S. A. 
No. 1513 of l 948. 

K. N.' Rajagopala Sastri, M. I. Khowaja and 
B. t: B. Naidu, for the appellant. 

M. 0. Setalvad, Attorney-General of India; 
A. V. Viswanatha Sasiri, R. Gopalakrishnan, J. B.! 
Dadachanji, 0. C. Mathur and Ravinder Narain, for 
the respondent. 

1962. April 24. The Judgment of the Oourti 
was delivered by 

Hidayatullah .J. liIDAYATULLAH, - J.-In this appeal. Oll ·~ 
certificate, the appellant was the original Defendant 
No. I in a suit filed by the respondent under s, 5q 
of the Madras Estates Land Act, 1908, seeking 31 
direction for the grant of a pat ta to him in regard 
to the suit land. The suit was decreed by the 
Revenue Divisional Officer, Kumbakonam, who 
fixed the rent at the rate of Rs. 1·8·0 per mah, the 
land being about 64 acres or HJ2 malis. 

This land originally belonged to what was! 
known as the Tanjore Palace Estate, and by a suit 
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Hidayalulld J, 

T. R. Bh<n<uti 
Snanfrar Joshi 

"· F 17tasunJara 
MMpa"lar 

of 1919, it fell to the share of Ry. Sivaji Rajah 
Saheb of Tanjore (Palace). It came into the 
possession and ownership of the appellant by virtue 
of a sale on foot of a mortgage decree obtained by 
his father in a suit of 1926. The appellant obtained 
possession in 1963. While the suit was pending, the 
property was in the possession of four minors 
through their maternal uncle, who was appointed 
as their guardian by the District Court, West 
Tanjore. In 1932, the respondent took the suit 
property on lease from the guardian for 3 . years, by 
a lease deed dated July 30, 1932. Under this lease, 
the respondent remained in possession and enjoy­ 
ment of this property till June 30, 1935, cultivating 
it, as he alleged, under pannai cultivation. During 
the execution proceedings, however, a receiver was 
appointed, and on May 12, 19S5, the receiver 
granted a lease for 3 year from July I, 1935. After 
the appellant entered into possession, he executed 
on August 13, 1936, a fresh lease ·deed for two years 
(faslis 1346 and 1347) and till the suit, according to 
the respondents, he continued in uninterrupted 
possession and enjoyment of the property. The 
claim was made under the Madras Estates Land 
Act, 1908, as amended by the Third Amendment 
Act of 1936, under which occupancy rights vested 
in a person who WcJ-S in direct and actual possession 
of the land on June· 30, 1934. The respondent, 
therefore, claimed the protection of the provisions 
of the Madras Estates Land Act, and.thus to be 
entitled to a patta in occupancy right on payment 
of a fair rent suggesting ~s. 1-8-0 per mah as the 
fair rent. 

The appellant contended that the land in 
question known as PaUiswaram Thattirnal Padugai 
was included in a revenue village, Then.am Padugai 
Tkattimal, and was neither an entire village nor an 
estate or part of an estate, and that thus the pro­ 
viS!()ns of the Madras Estates Land Act did· not 
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app~y to it, because the land in question was not 
ryoti land. It was also averred by the appellant 
that the respondent was a mere farmer of revenue. 
that is to say, an intermediate lessee, who was not 
cultivating the suit land himself or in pannai or 
with the help of hired labour. Various other pleas 
were raised, but to them no reference is necessary. 
because the arguments . in this Court were limited 
to the consideration of the findings on Issues l to 3 
framed in the original suit. Those Issues were : 

''(l) . Is the village wherein the suit 
properties are situated an inam within the 
meaning of Act XVIII of 1930 ? Was it an 
Estate prior to the -enactment of Act XVIII 
of 1936 or did it become an Estate under the 
provisions of the Act ? 

(2) Is the Plaintiff a mere lessee or 
farmer of rent or the actual cultivator of the 
suit lands? 

(3) Is the Plaintiff a ryot entitled to 
occupancy rights under Act XVIII of 1936 
for the reliefs claimed in the plaint ?'' 

The suit, as already stated, was decreed by the 
Revenue Divisional Officer.~ On appeal, the District 
Judge of West Tanjore, dismissed the appeal, but 
modified the rent to Rs. 4/-per mah as the proper 
and equitable rate of rent. On further appeal to. 
the High Court, the judgment and decree of the 
District Judge were confirmed with the modifica­ 
tion that the rent was determined at Rs. 7 /-per mah, 
and Rs. 1,350/-were fixed as a lump sum. There 
was a cross-objection, which was also dismissed. / 

The question in this appeal is w~ether the 
property in suit, bei~g a part of the,TanJor~ P~a~ 
Estate can be considered to be an 'estate within 
the m~aning of the term in the Madras Estat01 
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Hida,atullalz J. 
-- 

1: R. Bhamni 
Shankar Joshi v. 
So "llaaundara 

,,,Voopanar 

-- H'62 Land Act. That it would be so if it was part of an 
inam was counsel for the appellant. He; however, 
contended that the manner in whioh the property 
reverted to the widows of the Rajah in 1862 after 

· an act of State, did not show that the estate was 
freshly granted, but was restored to the widows 
who. enjoyed both the uarame, in the same way as 
the 'U}fJrams were enjoyed. before. Muoh of the 
arzumenta in the case, therefore, was directed to 
establishing that in 1862 there was a "restoration'' 
of the status quo ante rather than a fresh grant by 
the British Government. It is, therefore, necessary 
to recount, in brief, the facts leading up to the 
Government Order No. 336 of 1862. These facts 
have been given' in considerable detail by the 
Privy Council in The Secretary of State in Council of 
India v. Karnachee Boye Sahaba (1), and they sre 
also very well-known. The Rajah of Tanjore died 
in October, 1855, leaving no male heir to succeed 
him. He left behind him a large number of widows 
and two daughters. After his death, Mr. Forbes 
who was the Commissioner, under authority of 
Government, seized- the. properties of the Rajah, 
and took them under his charge. He, however, 
reported to the Government that the private pro- · 
parties of the Rajah and others would be returned 
after · an enquiry into any claims that might be 
submitted. The senior widow, Ksmaohee Boye 
Sahaba, thereupon, filed a· Bill on the Enquiry Side 
of the Supreme Court of Madras, and obtained a 
decree that the seizure of the private propertiea 
was wrong. On appeal by the Secretary of State· 
in Council of India, the Privy Council reversed. the 
decree, and · ordered the dismissal of the 
Bill. Thereafter, . a memorial · was submitted 
to the Queen and Mr. Norton Senior went 
to England to · interview the Government. 
As a result of his efforts, in 1862 the 

{IJ \1M9) 7 M.I.A. 476. 
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private properties were "relinquished" and ''resto .. 
red" by the Government Order No. 336 of 1862. 

Numerous cases were decided in the Madras 
High Court, some of which also went before the 
Privy Council, dealing with diverse items of the 
Tanjore Palace Estate. The argument which is 
raised in this appeal, viz., that the Government 
Order was not a. fresh-grant but only led to 
the restoration of the properties is not a new one, 
and was raised in those cases. In Jijoyiamba Bayi 
Saiba v, Kamakshi Bayi Saiba (1), the High Court 

· held that the Government Order was a. grant of 
grace and favour to persons who had forfeited all 
claims to the personal properties of the Rajah by 
the act of State and was not a revival of any 
antecedent rights which they might have had but 
for the act of State. A similar view of· the grant 
was taken also in a E,ull Bench case in B undaram 
Iyer v. Ramachawlra Iyer (2). The Full Bench case 
was concerned only with the M okhaea Ulltksdai 
village, and the question later arose whether the 
decision should be limited to th~t village in this 
estate or extended to others. Subsequently, in 
Abdul Rahim v, Swaminatha (3) it was held that the 
decision applied also. to other villages, which must 
be regarded as part of the Inam Esta.te, whioh wa.a 
granted by the Government Order. Earlier still, 
the decision of the Full Bench was relied upon in 
several cases, to which reference has been made in 
Abdttt Rahim s, Swaminatha (~) as a\so in a. recent 
case decided by tbe Madras High Court and reported 
in Chidambaram Chetuar v , Ramaswamy Odayar ('). 
In the last mentioned case is to be found a list of 
most of the decisions under which the Order was 
interpreted as a fresh grant. Indee~, t~e Privy 
Council in Srimant Chota Raja Salieb Mohitai v, Sund .. 
aram Ayyar\5) referred to the Government Order as 

( t) ( 1B6!l) 3 M.a.c.R.. 424. (2 j ( 19 J 7) I.L.R 40 Mad. 389. 
(3) I.LR. [195S] Mad. 74+. (4) [ 1957] l M.L.Ja 72. 

(5) (1936) L.R. 63 I.A. 224. 
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Hi£.a)atullah J. 

T. R. Bhavani 
Shankar Joshi v. 
Somasu'ldara 
Moopanar 

if62 :',~nt and to the recipients of the property in 1862 
)the grantees. There are, however, oases in 

, hich a contrary note was struck. In Maharajah of 
KoZhp,pur v. 8undaram lyer,(1) Spencer, O.C. J., app· 
eared to doubt the decision of Scotland, C. J., in 
Jijoyiamba Bayi Saiba v. Kamakski Bayt, Saiba (2) 

tJiat there was a grant of grace and favour in 1862. 
A similar discordant note was struck in Sundaram 
v. Deva Sankara C); but these cases have been 
subsequently explained or not accepted 'OD this 
point. In the judgment under appeal, the Divisional 
Bench has also referred to this consistent view 
held about the ·Government Order, and it must, 
therefore, be assumed· that for, nearly I 00 years 
the Madras High' Court has held the view which was 
first expressed by Sootland, C,J. Apart from the 
fact that it would . not be open to us to disturb 
titles by reversing this long line of decisions, we 
are of opinion that the arguments that havenow 
been raised are not sound. 

It is contended that the act of State begun 
in 1856 by Mr. Forbes was not really. over till 
1802, «iud during .the period, enquiries were made 
for the return · of the private properties of the 
Rajah, and thus the act of tState did not extinguish 
the original title, but it was restored without there 
being a fresh grant. The Government Order of 
1862 was read to us to sh,ow that it was not. worded 
asa grant but/as a communique by which the deci­ 
sion to rellnquish and restore the properties was 
conveyed. It is also argued that in the despatches, 
Mr. Forbes had '. himself said that enquiries would 
be made about the private properties of the Rajah, 
which would be scrupulously returned, and thus even 
at that time there was no intention to complete, so 
to. ~peak, the .act of State· against the private 

• propenes. 
(1) (19l4) J.L.R. ~ Mad. L (2) {1868) 3 M.H.C.ll 424. 

(3) A~I.R. 1918 Mad. 428. . 
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I 

. The first question to decide is whether the act 
of State was directed against ouly the raj properties 
or against the private properties as well. Here, the 
decision of the Privy Council in Kamachee Boye 
Sahaba' s case ( 1) repels the argument of the appel­ 
lant completely. Kamaehee .Boye Sahaba filed a 
Bill for the return of the private properties, and 
the Privy Council held that as the seizure was 
made by the British Government acting as a. 
Soverejgn power through its delegate, the East 
India Company, it was an act of State, into the 
propriety of which the municipal courts had no 
jurisdiction · to enquire. It pointed out that the 
enquiry which was to be made was not in relation 
to the private properties of the Rajah but in 
connection with certain other properties which, 
though belonging to third parties, were held by the 
Rajah. It observed, however, in respect of all the 
properties that were seized, as follows : 

" ..... .if the Company, in the exercise of 
their Sovereign power, have thought fit to 
seize the whole property of the late Rajah, 
private as well as public, does that circum .. 
stance give any jurisdiction over their acts to 
the Court at MadrAs I" 

and it answered that no difference was made bet· 
ween the private and public properties, and the 
Madras Supreme Court had no jurisdiction over the 
seizure of either. It also mentioned that the letter 
of Mr. Forbes, that the private properties of the 
Rajah would be returned after an enquiry, was 
wronglv construed. It pointed out (and we think 
quite correctly) that the distinction made in the 
letter between private and public properties ap­ 
plied not to the properties of the Rajah. but to such 
properties . which might have been seized by the 
officers as in the possession of, or apparently belong­ 
ing the Rajah, while, in fact, they belonged 

(1) (1859) 7 M.I.A. 476. 
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T. R. Bhmxmi 
Shankar Joshi 

v. 
S omaJundara 

Moopa.nar 

1962 

It then concluded that whatever the meaning of the 
letter it showed that the Government intended to 
seize all the property which actually was seized, 
whether public or private, and the seizure 
as a who le was an act of State. 

The act of State having thus materialised 
against all the properties, public or private, of the 
Rajah, no title could be said to have remained 
outstanding in any one. The Privy Council pointed 
out also that the heln such as there were could 
only look to the bounty of the British Government 
and had no claim or right in Jaw. In this state of 
affairs, it is impossible to construe the Government 
Order as anything but a fresh grant. It is stated 
that it is not worded as a grant, because it uses the 
words "relinqulshed" and "restored" and also it 
does not set out any terms ·or conditions on which 
the property was to be held ; nor does it give a list 
of the properties so granted. Aa regards _the list of 
properties, it has al ways been felt that there must 
have been one, though it does not appear to have 
been produced in a court of law. If the properties 
were sorted out, it is inconceivable that the Govern­ 
ment Order would not specify also the properties 
to be returned, and such a list must have accom­ 
panied it. The document in question creates, its 
own conditions, and indicates the line of succession. 
The root of title of the family was thus the 

to or were subject to the claims of other 
persons. It was these claims which were to be 
investigated, and thePrivy Council observed : 

"All claims which might be advanced to 
any part of the property seized, by institu­ 
tions or individuals were to be carefully 
investigated, and all to which a claim might 
be substantiated would be restored to the 
owner." 
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· Government Order, and it has been so observed in 
Ohidamharam Ohettiar v, RarAaswamy Odayar (1). 

The next question raised is that the dooc­ 
mentary evidence. produced in the case does not 
disclose the grant of an entire inam village. Ref .. 
erenoe in this connection is made to the Govern· 
ment Order, in which in addition to the villages 
there is a mention of certain .lands. It is argued 
that the suit land is neither a Mokhasa village 
nor a part of one, that it is one of three blocks 
which are separated from one another by rivers 
and distances, that there are no residential houses 
in any of the three blocks, and lastly ~hat the 
name of. the village has changed from time to 
time, as is evidenced by the muchalika« of. 
1875, 1882 and 1904 (Exs, D·8, D-9 and D-10). 
The case of the respondent wae that the M okha8a 
village, Pot'isuarom Padugai, was a whole 
inam village, and it was governed by Madras }£stat­ 
es Land Act, 1908, that the respondent was in 
direct and actual possession on June 30, 1934, 

. and therefore within the protection of that Act. 
The case of the appellant was that Pattiswaram 
Padugai was not a whole inam but village 
was included in Thenam Padugai which was a 
revenue village, and since Pattiswaram Padugai 
was not an entire village, it was neither an 
estate nor a part of an estate. AH the three Courts 
have held in favour of the respondent. · The ques .. 
tion is whether the decision proceeds on no evide­ 
nce. The evidence in this behalf is oral as well as 
documentary. P.W. 2 · Venkatarama Ayyangar, 
claimed to be the kornam of Thenam and 
Pattiswaram Padugai for . 24 years. . He 
stated that Pattiswaram Padugai was a §.e)hrate 
village with separate account alffi was 
included in the Vattam of Thenarn Padugai. Raja· 
gopala Ayyanger (P.W.4) who was the in-charge 

( 1) ( 1957) 1 M L.J. 72. 
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---- ..... ·-·-------~---~ 

HidaJatullah J. 

v. 
Somtt,sUiltla'a 
Moopanar 

T. R. Bhavani 
Shanka'r Joshi 
-- k~rnam of Pattiswaram Ptuluqai, his. father being 

the karnam, claimed knowledge of the conditions for 
.20 years. He stated that though Thenam Puduqai, 
Pattiswaram Padugai and Vellapillaiyarpettai were 
included in the Themm P16d'uga·i ouiam and not 
contiguous, there were separate acerunts for each 
village. H·~ proved Ex. P-19 (N1J. 12 account) and 
Ex.P-19 (a) (No. 12 part II account) relating to this 
village. Then, there is the revenue record, Ex, P-3, 
which, though not strictly. a record of rights, is an 
official document of great value. It is described 
as Irrigation Memoir No. 7, Tenam Padugai Thattimal 
village, Kum bakoman 'I'aluk Tanjore District. In 
that, it is stated as follows : 

"Tenampadugai Tattimal is an unsettled 
mokhasa village lying 4 miles · sou th - west of 
Kumbakonan in the Cauvery Delta. It con­ 
sists of three bits, the first bit lying between 
the Kodarnurutti and the Mudikondan 
rivers and the second bit between the 
Mudikondan and the Tirumalairajan rivers 
and ·the third bit near Sundarperumal­ 
kovil Railwa-y station. The second bit is 
locally known as Pattiswaram Padugai while 
the third as vellapilliarpettai, 

"The village is governed by the provisions 
of the Madras Estates Land Act I of.1908.'' 

This document of the year 1935 shows "that the 
three blocks together constituted a jfokhasa village 
of Thenam Padugai Thattimal. M oldiasa village bas 
been defined in Wilson's Glossary as "a village or 
land assigned to an individual either rent-free or at 
a low quit rent an condition of service." This 
definition was accepted by the Judicial committee 
in Venkata Narasimha Appa Hao Bahadu» ·v. Sobha- 
nau1't"i Appa Rao Bahadu» (1). Further, in the land 
revenue receipts, Exs. P-10, P-11, P-12 and P-22, 

(1) Oooil I.' .... R. 29 Mad. 52, 55. 
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and in the quit rent receipt which have been filed, 
the village is described as a whole village and even 
the appellant in Exs. P-15 and P-9 described the 
Pattiswaram ThattfrrwlPaduga,i as a village attached 
to M okhasa Thenarnpadugai V attam .. 

In view of this evidence, it is quite clear that 
the finding concurrently reached in the High Court 
and the two Court below is based on evidence. It 
was contended that this evidence is of modern 
times, and what is to be proved is, the existence of 
an inam village in 1862, when the private properties 
of the Rajah were returned to his widows. There is 
no doubt that the evidence does not go to that early 
date, but the documents take it back to 1873, and 
there is nothing to show to the contrary. In this 
state of the evidence, we do not think that the 
High Court was· in error in holding that this land 
is a part of an inam village, and has been so ever­ 
since 1862. The fact that there are no houses and 
that the suit land is situated in three different 
blocks does not militate against the evidence, which 
has been produced on behalf of the respondent. Nor. 
do we think that the change of name can count, if 
the identity of the land is properly established. It 
was also contended in the case in the Court of 
First Instance that the plaintiff was a farmer of 
revenue and an intermediary, because he had 
leased out the lands in his turn, and further that 
the lands were the private lands of the appellant, 
in which the respondent could not olaim any 
occupancy rights. These two pleas appear to have 
been abandoned by the time the case reached the 
High Court, and were not pressed upon us. 

In our opinion, the judgment under appeal is 
right in all the circumstances of the case. 

The appeal thus fails, and is dismissed with coats. 
Appeal dismissed. 

432 SUPREME COURT REPORTS (1963] 

H idayatullah J. 

T. R~ Bhawani 
Sh<i11kar Joshi 

'· Sorna.aundara 
}doopanar 
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T. K. B. SANTHANARAMASWAMI ODAYAR & ORS. 
January io, 1968 

[J. C. SHAH, V. RAMASWAMI AND V. BHARGAVA,, JJ.] B 

Madras Estates Land Act l of 1908, ss. 3(2) (d), 3(10) (b) and 
3 (16)-Lartds in Orathur Padugai in Tanjore Palace Estate whether fall 
under definition of 'estate' in s. 3 (2) (d)-Tanjore Palace Estate whether' 
created by grant-e-Oriithur Padugai whether a whole village or part of a 
village-Distinction between, 'private land" as defined in s. 3(10) (b) and 
'ryoti lend' as 'defined in s. 3 ( 16). 

When the Raja of Tanjore died in 1855 without leaving male issue 
the East India Company took possession of all his properties including his 
private property. However on a memorial being presented by the senior 
widow of the late Raja, the Government of India in 1862 "sanctioned the 
relinquishment -of the whole of the landed property of the Tanjore Raja 
in faiy.0: r m'f tlie ~keirs of llie late sR'.aja." Wfte 'Ifanj6.:re }lalaee Est}:!.:..:f"e :th:Q:s. 
~anie j'fit© fbx1S:fe.tfee. In ~.248" the at1>t{ellati: 1 pM~ha:s~,ll ·t?Je~0~1a ~atr"dS sjb:tiJ.le in ©Ta.aur· ;Nihlngai which was pare n:f Ute. :llrmiesaitl, "P~njt>J:e Pal~~ ~~~ 
and thereafter instituted suits for possession of these lands from various 
defendants. The trial court 'dismissed the suits on the ground that the 
lands were situated in an 'estate' under s. j,(~) (d}. ei wa:.~: :M~i111,].1:S ~jMe& 
Lands Act 1 of 1908 and they were, •1,yl!iti !lara~&:· 'a$. dej]n:~d in. s, 3·(~6)· 
in which the defendants had acquired ea~u~a.n:cy ,DI'gJitt$. JlP:e ·Madia~ B!lt'l:1 
Court affirmed the decree, whereupon, tl\le h'PiJJ-&:IJMt. p.111I!}e t11> ,!h!s· ~~~t~ 
It was c?ntended on behalf of the ap:Ftet!a:nt tpat (il '.the l¥dS tlid, .not 
form an estate' under s. 3 (2) (d) of. tlie af&lf~.S.ald ~c · ~~).l§e me, oostm:a= 
tion of the land to the widows of the Raj'a. 0f Tanj0·1;e d~ff ~illt ame'unt 'l@ 
a, fresh grant b~t only a restoration .. of thie ~t.~tW' q~t(fJ Gf!te: .. {p~. _tit;!~ 
Orathur Padugai was not a whole v.;111.~·e. as wmrnrced l:5y bhe defib.iti@Jl ~ 
'estate'; (iii) the widows of the Raja. oe:oj®Ye{ft 1')~.ti tl!e, lwara~ ~ad tlje 
lands purchased by the appellant w~fe;: '"p,F<'lV:{!<~e ~~ms, rn -: 3(1!i):·H~b) so 
that the defendants did not have any 0ec,.p:pa1Q:~Y ~igli~ therem. 

. HELD.: ( i) The relinq.uis~ment hrf ~ll'e . Ql0;v;e111141,e-Iiit ~f ~~dlai ~ ,t7°hi 
ot the widows of t~e RaJa 1n 1862 ~al!; .~ .fte.sP. oo;~'t as a'.1;rea~Y Jm/jjeM . 
several cases .. In view of the authou'ties lit ·~q>lii!il Q:0, ~gnget l!!e g~: i'.og; ~f 
that the TanJorc Palace Estate wa·s .am. ':es~te'. Wifill'i~. ttne,. rnean - 
s. 3(2) (cl) of the Madras Estates D,@Jtd:;: .. ~~.:t, ['7·&'9 p .. qj;j,9 JJ~·. _ if;24 

Jijoyiani/J.n Bayi Saihn v. Komaksfii Bti"Jl·i $,aJ:~_a, . 3 . ff~s.9?/~·~harur~ 
Sundaram A yyar v. Ranwchandra l/.Y,'J~ar,J I,l,,.R ·4© .MS' ' d{lf'(lfH v:. Jlifty(1 
of Kolhapur v. Sonduram Iyer. I.L.'a'. 41&_,Mad .. l. 'i:,tJ.Ft!Jesih,i,. V. SamlJ.;: 

Sankara, A.LR. 1918 Mad. 428 8ncl T. R,~ Bh'(l.vanr.·Sl{C!:mtmt: 
s11ndPl'Q.; Moo.rwnar. r·19631 2 S.C.R. 421, relied on. 

63 I .A. 224, referred to. 
Q}1'(Jlla Rajn Suheh ;VI oh itoi v. Swtdararn Iyer, 

I to. sbow that at 1,i.:ast 
(ii) !her~ was :;>qfl:ioi~nt ma:ter~;a)J. 9111 the te:'!2·Prc village and thereto.re 

since t·a~O cJ:!iW'fl'fd~ Omt)i,ur Pa~·Ug-ai was. a whole 
;1n 'esta~e· withh1 the n'l~aEring of ihe Ae.t. rr.r6'2 C:l . , ,. 

. - • • c • . . • , .. . t -p~·kv11.te lam.ti . 
·(iii) 'Tl:i,e J:~t).'.ds 1.11 SUit 'NC]T. 1'}:0tt !m:i.&-; ll0\;1 :no 

. . . . . , ·-. 1· ·ndiciiJtl!& cl:&arhv that the 
The ~!ttfin1tl<0:m 111 ·s; 3 ( J 0) rre~td as a Wll0 e /. filon ·riv fltre fandholder 

orclii:i;ary test. ']o'r 'rrivate land' is ·~be t~t ef !i0l~ - - 

v. 
T. S. PL. P. CHIDAMBARAM CHETIIAR 
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The appellant instituted the above-mentioned suits for re- 
' covery of possession from the .respective defendants of the dis­ 

puted lands and for payment of damages at the rate of Rs. 50/­ 
per annum per acre. The case of the appellant was that the dis­ 
puted lands which were purchased by him by a sale deed dated 
November 11, .1948 (Ex. A-145) are situated in Orathur Padu­ 
gai which is attached to Pannimangalam, one of the villages 
comprised in what is known as the "Tanjore Palace Estate", that 

'H 

F 

E 

. D 

c 

B 

for his own personal use and cultivation by him or under his personal 
supervision. No doubt, such lands may be let on short leases for the 
convenience of the landholder without losing their distinctive character; 
but it is not' the intention or the scheme of the Act to treat as private those 
lands with reference to which the only peculiarity is the fact that the land­ 
lord owns both the warams in the lands and has been letting them out on 
short leases. f765 H-766 B] 

In the present case there was no proof that the lands were ever directly 
cultivated by the landholder. The High Court had found that the same 
tenants continued to cultivate the lands. without break or change, and the 
fact that there were periodical auctions of the lease rights did not necessa­ 
rily deprive. the tenants of the occupancy rights which they were enjoying. 
The appellant had not been able to adduc- sufficient evidence to rebut the 
presumption under s. 185 of the Act that the lands .in the inarn village are 
not private lands. [766 C-G] 

Yerlagadda Malikariuna Prasad Nayudu v. Soniayya, I.LR. 42 Mad. 
400 (P.C.), referred to with approval. 

' CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 54 to 
65, 67' and 69 to 71 of 1963. · · 

Appeals from the judgment and decree dated January 10 . 
1956 of the Madras High Court in Appeal Suit Nos. 223 and 
224 of 1951, and 264 to 273, 27_5 and 277 to 279 of 1952. 

R. Kesava Iyengar, R. Thiagarajan and R. Ganapathy Iyer, 
for the appellants (in all the appeals). 

Bishan Narain and 0. P. Malhotra, for respondent No. 1 (in 
C.A. Nos. ·54 and 55 of 1963). \ 

M. R. K, Pillai, for respondent ~o. 2 (in C.A. No. 55 of 
1963) andfor the respondents (in C.As. Nos. 56 to 65, 67 to 71 
of 1963). 

The J udgment of the Court was delivered by 

Ramaswami, J. These appeals are breq;ght ag~i11~t the 
judgment -. ll!'lcll decree in A:S. ·110s. 223 and 224 of 1 ~51, 2_64 
to 273 of 1952, 275 of 1952 and 277 to 219 of 1952 of the 
Madras High Court dated January 10, 15'56 affirming the 
judgment and decree in O·.S. nos. 7 5, 77 to 81 of 1949 and 
19 to 22, 24 to 26, 28 & 30 to 31 of 1950 of the Subordinate 
Judge, Tanjore .. 

A 
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( d) any village of which the land revenue alone has 
been grai1~mft' in in4trn to a person, not owning the ~LJ.ai1 
varam thereof',' previded that the grant has been 'fl ade, 
confirmed or recognised by the British Government. or 
any· separated part of such village;" 

The section was amended by the Madras Estates Land· (Third 
Amendment) Act 18 of 1936 to the following effect : 

....... ·~·· .., ..... ·~ ... ~···"' ••f-f •••• 

• • • I •\ I • I I 

(2) 'Estate' means- 

A ihe said lands are not situated in an estate as defined by the 
Madras Estates Land Act l of 1908 (hereinafter referred to as 
the 'Act') and in any event the said lands are 'private lands' of 
the appellant and not 'ryoti lands' as defined in the Act and the 
various defendants are 'trespassers in unlawful occupation of the 
lands and had no right to continue W.- pGssession and were t.11e11e­ 
fore liable to ejectment. The appell:aut a1~:9 ·ol&im~,!1 lliat. the 
defendants were liable to pay dat;nci;ges. at ~he 1qH'e 0f R~~ 50/­ 
per annum _p&r a,Qpetli!o,. \r~~pect ·of ·tli'e Jiah~s in tfu.eir unlawful 
QG<!'.\111).ation. '.\f}ie, ~e¥e~Ge ln alL tl'ie 'Snits ~~S :SUOStantialiy th~ 
s.ame. It wa( li91ii:temrded ibyt dire ~ef~ncl:ants. that ifil1~ wpnfud 
lands are situated in an estate wlThin the. mef!lniag of ·s:. 3('2) (d), 
of the Aet, that tlu 1-a.N:ds are 'ryoti lands' in which. they have 
'l;~el?llF.lanent :ti'1:t o.·~ QGeupag1o:y and that th~~ are not "private 
11and·Si1' ~$ wl1l:eged b) tlte a,e_Rellant and the civil court had there­ 
fore no jurisdiction to entertain the suits and the Revenue Courts 
alone had jurisdietien, By his two iudgJ.U:ents dat~d. . October 
31, 19 5 0 and ~ba;ua,i;y · 2, 19 51, the S, l5C>:r;dinate Jutilg.e, ~anjetve 
dismissed the -suits,' holding that the lands were situated in· an 
estate and. were 'ryoti lands' in which the defendants were en­ 
titled to occupancy rights. The appellant 1<&I0:k tli~ matter in 
appeal to the Madras High Court· which affirmed the looision 
of the trial court and dismissed all the appeals. 

The two principal questions which are presented for deter­ 
mination in these appeals are : . ( 1) wl1efb.ea: the suit-lands·, (!~e 
located in an estate .within the m:eaning of s .. ~ ~2) (d) of tbe 
Act, and (2) if the answer to tli'~ .fh-s gues'.tiQ.1Jl ~s ib the a~­ 
mative, whether the suit-lands me 'J:?iiva'.te: lands, or 'ryotl. 1·aiad's' 
as defined in the Act. 

Section 3 (2) ( d) of the Act, as originally enacted states : 

"3. In this Act, unless there is something repug­ 
nant in .the subject or context :- 

[1968] 2 S.C. R. SUPREME (:OURT REPORTS 756 
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" ( d) any mam village of which the gi:a~t has been 
made, eltlfum.ed or recognised by the British Govern­ 
ment, notw!thstainding that subsequent to the, grant, 
the village has been partitioned among the grantees, 
or the successors -iu title of the grantee or grantees. 

Explanation ( 1) : 

Where an inam village is resumed by the Government, 
it shall cease to be an cstate.bui, if any village so re­ 
sumed is subsequently regranted by the Government 
as an inam, it shall, from the date of such re-grant 
be regarded as an estate. 

Explanation (2): 

'Wlnete a portion of an inam viUage is resumed by the 
(;Jk>:vernm'¬ llut , such portion shall cease to be part of the 
estate, but the rest of the -vilia:ge snail 0e deemed to 
be an inam village for the BUJi.E>©'Se!S of this s:qb-olaiu;s~. 
llf nie :p~ltti€>,U so 1"0i;!U.tu'ed or 'a:trf ]la.Ft th.er~~ is S;ub:Se­ 
qu~lly regranted by t~ Q.Q emw;eDt as an marn, such 
po!{l<g , or part shall from the date of such re-grant 
be .regarcted as fornting' 11art of the - inam village for the 
p.t'lirpese~l ©I ·thfa: ~uw,-elanse.." 

By s. 2 .of the Madras Act II of 1945 s. 3 'of the Act was fur­ 
ther amended as · fo,Uows : 

"Section 2 : ( 1) 

Thi . b-~usti< ~d) :6X ·~a -~~ fA) ~ s. '.5 .of th~ Madras 
Es~.at~s Laacd ~&:t, 1!),Q·B 'here,1nafter re]erreij t9 as iihe 
SMfi Ae;ti,l E~plaimations C 1 ) 'a11tl (2) shall 9e retfrum­ 
ban~cl a~: ~~)::>lanaf0ns (2~ and G~~, :ff6 ~lively ancl 
~h© fQU !Wing aih1aill be insert~~ a;s HX'.Plan~iion_ ( L) 
namely: 

Explanation ( 1 ) : 

Where a:· graut as an inam. is e:x:prressed tQ be ~f a 
niamed ;vrllage: 'the a:te-a w.liidJ. f:e~1!1lS the su:_b~e'Gt- 
111'&~ta of tme grant shall be d'e<.'?:rn~~ to pe an estate· 
~1o:tWitlis~ru~cl:itl'~ 'that j_t cr.11~ nc~.t. include ~ttain lands 
rn tbe v::i:].1age of thfit n.~ . e wlnc'l1 have akeafiy, fu,oon 
gra~ted en service 01· other tenure. or been re~er\7,@ 
for communal purposes : · 

(2) The amendmeat anade by :sub.-soot10n ( 1) b'e 
'd~m·©d to haV:e had eff~q~fo as fio1u the date -0111 which 
the Madras l!states Lapd (Third :Amendment) Act,. 

CHlDAMBARAM V. T. K. B. ODAYAR tRamaswami, J.) 757 
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(l) J M.H.C.R. 424. 
r (3) 1. l. -'I:;_~ Mad. I. 

(2) LL. R. -'!O Mad. 389. 
(4) 63 I.A. 224. 

Til"le .history, 0f wJ at is :;kn0~11 as tlte i'Tanj'©J1e Palace Eauate" 
is w.ell-known .aacl W1i IJ' be ·i;mnd in v;ajons :repertea C!le:oi~s ens 
_of ~h~ JllldLeiai 0.~mittee· a~ Q~ the Mad ~·$ H1gh o'llltt : '(See 
Jizoyiµmha Bl!t;lt afba v, 'K!llm'etk:B;ni JiJ'lfy,4 Sf!!.ibd'P} 'Si~u~ul:ata 
J4' a' r v: 'Rfit1!naa'futi:zara "4~?1tN· ~.a;~, fta/!uJ,r(Jj.'tl vtt l(eUia.z?·ur v: S·un~ 
'tflqJ"t1li1ib ly.r1;1· .(6) and Glivtltt Raja Sakeb lf.qihi:toi »: $~a:t.iJ;rai1i 
l;y'ell: e). In 1 f/'99' :Setdfo~ji,,, tll.€- tifuen Raja 0f Tanj:Qre Sl:l:U'€nde.:ue:d 
bis tfgJr:iJG·r1 itl ro ~e hands ©~ the Bast Jrid~a ~0;np_an.y, but ~e 
wa~ alJID•We~ t:© ;re't~iQ. ;e:os~mssfon ' G!f Gertairt. :y'ilJa.&~$ . ma lanfils 
Wh1e:\1 GOlil t)j)Ut'ed IllS pnyate J)tO·_R~, W1J.~n }1ij ·sen the 1a\4t 
l~ftija died in 1 g.~5· M'ithcrnt leav-ing male issue, the Bas· Inclia 
C:0n;ll''1.laY, took pa ession oif aB. his propex-ti~s mruuding qi~ prl­ 
~a.~e lfopercy. Tb©.tfH.\ ·en tl~e semQlr wiao~.. '.Kam~elte~, Bgye 
SabaU~ filed. a. Bill Qlll the R.aqaicy ,Si<ffl~ 0£ file St1p1igm©. C0Uru 
0£ N!a".clra ~ a.Ji1d 0bta±nefil a ch~~r.ee tba the seiture of th~ ;private 

11Ji>:r0p.rertie w_a.s wr©ng <;).R appea:L by, ta~ Seelteita:rJ .Gt Sraitl} in 
~©®"&il ol :Cndi~ mlire. Priv:§ Couneil r,e.v~ 18,&0, tl'le. deoife©? and 
Q.niff~red 'blie a~stniss~ C)f the Bil.t T!Jgr~a.fte , a m~mGrial was 
suhtmjt_ted t@ th~ (it~een a:ncl. in T86'.A 'the Gbv-eriament 0f lattia 
W.hi®.h had &lllGe'e@Qle(!l the. :Bast J1;dia.· eoorp.an}(i (f~~tllctiom~d· tJ.~·e 

-reli.nguisbme11't e:f tbe whG>1:e @:f tbe . laillldeel ;proyetty Q;f the 
raEj:m11e Raj in ;Jfatveur of the 'h€i.rs ef t :ie late Raja' . U.nder 
iMstruction from .dire G:0v~rn111ent m'fr '.I:rndin tbe Cnvertm1:ent of 
Mt1fil ·as~ en Attgust 2 (. 18;6:2, passe, an 0l:·Q:er th:e materia1 part 
li>'f wbi0.1 i.s as f.o1Io.ws : · 

"In Col. Durand's letter·above recorded the Gov.:::i:n­ 
ment of India have. furnished their instructions with 
reference to the disposal of the 1at1Cled properly of the 
Tanjore Raj regarding \.vhid1 this Go. ernmcnt address­ 
ed them under elate the 17th May 1ast. Their decision 

1936 came into force and the said Amendment shall 
be read and construed accordingly for all purposes;" 

Section 3 (_ 19) of the Act has defined a "Village" as follows : 

·• 'Village' ~r~ieans an,y local, area mtuated i~1 er il<D:nstitu­ 
ting an esUJ..te whish is d~sigaa1ted a·s: a iUa,ge; in ff e 
revenue accounts and for Wrpoh tifae reven.u-e ~Hz,G© tots 
are sep(wait~lr :rtta~ntiaiiaed by Qne. er n~o:re l~arna:m:rs 
or wlllicn ~ .n®w T®aQgni.s~d l~y tlle 5tate: @ovemU,1~11t 
Qt ~il-0$' .'.lietV~~fteli fa@ tL~Gl8:T€'li by the Stale @l@ve:t:ID:IneP, r 

fer .~1te _pltrp6 s of tb:t A<Jt to 'tb.r~ -a vill'ag~~ aad il!ie'.liii­ 
des a.miy· har1. e or hw1l1.lets ·Wlri~Jti way be a'f~achei\d. flre1'e- 
to.' · . · 

SUPREME COURT REPORTS [ 1968] 2 S.C.R. '7 5 8 
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(2) I.LR. 4n Mad. 389. 
(4) A.LR. 1918 J'•k:d. 428. 

I) 3 M.H.C.R. ~-24. 
(3) I.LR. 48 Mad. 1. 

'H 
' 
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The question in these atJpeals is whether the property invol­ 
ved in the rm~ts being a 1~a:rt of the Tanjore Palate Estate can 
be considered to be an "estate" within the meaning of tb~ term 
in the ~ot. It was conceded by the Counsel for the appellant 
rhm if it was '])art · of all' inam it would be an 
'e rate' within the me.anJ.ng of that Act. It was, however, 
contended that the manner in ~JM;c.h the property reveeted 
to the widows of the Raja in 8(12 after an act of . State 
did not show that the estate 1wa:s f~esli!Y granted bu1i 
was restored to the widows whQ enj,o)!ed bp1th tlie W~·am-s in 

·the. sai1:i;i:e, way ~ 't'b.e: w,arams were eEj-o~ed Q;gfo:te. 'Jl~ pm it 
'i:i.iJferelillllJ~, the a!tg·l!l:fil'll.tsu.fl. was that tfie effect 0£ ,rest01Fa~un. ox re­ 
linqilishm~nt wta.s 01miry ihe unQ.omg ef th© wr_0ng an:,d therefo:re 
if. the "\t'il~1ge:s ;we.re the priivat¢· r©pe11rie.s ©f the ]R,aj at t.li!l' time 
of trte se-i2Jt!1rg then ~!tie . ~ame eb - ta01er is ;pa:aW.tained wl1en tllei 
were handed backto his widow. The contention was that what 
actually happened. in 1862 was th©.. xestt>r<~tio: ot :the ~tr;.tct~ qw,@ 
ante rather fb.an a fresh grant "{>y: tl1e B:ritish Ci@ver·n!frtleJJlt. rtle 
argument is no a 'Jilejl O/lil.e' l'.>u.t has 1lee1il ,:r~sea t>et©~ and 
r~ecreci. m a number of ai}i!Nmtitie.s. In .Njeyiarnba Ba)1J1 Sa~ba V;. 
Kanu:liki9b.f' B'a:yt S,ail!Jcl('1) it wn.s: held by ,tJJ,e Wfarlra Hli~h 0@11rt 
that the. 6ovemmsRt Q;rder, 1$G2 wa;s a grant .@ID g:i:aee a-µ:€1. 
favQu · to per•. ons w.11'.0 had fomg1~~d a:Jl ~la:im 1 t{i) th~ pezsen_~1 
pr0::Reities af the Rai.ja!l ~Y thf(; a'et ·of State a;:ac{I was p.Qt a; reViV:all 
Olli an~ anf©~eden.t rights wmelit the-¥ rnigh~ Ti.~rv~ ha:a. A simi:fa: · 
@}"~ni0.n Q:f the gtant was ex;press;ed lH a Full Bench CilS.'e. ojj the 
Madras'High Qburt: jn Sundaram."1.y,;yaJ" v. Ram/ll.chal.idra J!}.1;~a1.-,21. 
Eu' m Mah(iJ.t~dlja of K0Jhap,14r--v. Sun'tlarami 1. er(tJ)~ s·menGctl', :O.C.J1 

appeared t© cl0ubt the d.eeis~©n · 0f' Sc0tland C. J~ i.o lif e~fo iba 
liq(f.''i Saiba v. 'K,a;tnt:t,k' hi ·Bay.i $aiba(1;) fl;iat t11ete WaSi 'a grant ef 

· gr-aoe ·~md '¬ av.,Q ur in 1862. A siroiJij · "View "''as ta1ten in Stw1darani 
Y. Devq $rxn]qirae1) ~· bLlt tl~ese cases have been subsequ.ently ex- 

c 

The Tanjore Palace Estate came into being as a result of this 
grant. 

CHIDAMBARAM V. T. K. n. ODAYAR (Ramasivami, J.) 7 59 

A is to the effect, that 'since it is doubtful whether the 
lands in question can be legaHy deaib with af?. .Stal'e 
J~H~Q'1(~l"ty ,, and SiOC:e fue. ,pJ~a in eql.lity:· and '[H:l~CY,, f0r 
treatmg. them as the L:iiJ!tVate p 0petf.Y' df tlite 'Raja rs so 

lr.cmg th at_ it '©©llilCUarnds fue unanimous SELJlp0!{ ef tfue 
rne111'b_e.1'8 @f the, Madras Governmem,' the whole of the 

B · lands are to be relinquished in favour of the heirs of 
the late Raja (page 228) ." 
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(1) flQ63j 2 8 Ci.R. 4.21. 

-pl.aLried OJ ,f}Qt aecepte d OD this . oint. I:fi T.R. Bha:1zani Shankar 

1 
l'Oshi_ v .. S?·1nq.~·undra_Nloopqnar.(1)., ~t ~.as .. ~.il:teld byr fui. is Ce. ur. t thtat 
the ac~ 0f State haVing made- no distinstien between the private 
and publi propesties o:t _ the Rajah rhe private properti6$ . were 
Jest by tlie Aot 0f State 1ea:vimg no fight cutstandiJilg in -th'e e.xiist­ 
~ng drum~nts. 'F.he Oovernm:en;t Oxder, 1 $'62 wa~ therefore a 
fresh gtan due te the 'boun ¥ 0f tlie G@v.ernment and not be:call!S.e 
of any antecedent ti~bt in the grantees~ . It wa~ p(i)in:t:oo nut 
~at the words Hfelinquislied'l @l' Ul(estorecl:'~ in fb:g . <k>vennnent 
Orliler did n011 'have the legal efie£t ~f reYiiving. any. sum #ght 
because n<;:r rigllts sU.;rvi;9'eB fue. act ©£ State. 'I'he root ot title of 
tl'.1e grantees wa the Goverfittien't llider qf 1 ~f€5il and it was 
thttref<Dife. held tba~ the :rest~nratti0n arn_0uuted to a gt-ant in in~ 
bJl tlre 13ntisli ·Cloverntfi_eqt wihll:in tlire meaning of the Act. Bat 
the· question whether with regard tt> an~ parti0uiar area ·~ihat 
was granted m in_aµi is .a whgle ~age or l~s 'than a wH0le 
vill~g' is a .q_u~sti(!)n that has fo~be · de.ciaeci w:Ht~ r. ~r_ence to th~ 
ra©ts 0 each artieuliar oase. . · 

.. fhe, q1Je,~on tfuerefore arises whether th~ ·li!Pea in question~ 
viz., 1C>ra:thu~ )?adugai., o0nstitates a wllW,e villa.ge and th6"refere 
an ~ate :w~thin. -the, m~g 0.f. ~ ~ (21~d~ 0f the Act. .lt W~S' 
ec:;i te · eel I(.lf tjle app©llant that the :sttiitelands wete not c&mpri- 
ed in a,-w1J.i0Je hiam vill~. Tlie s;©nfi}bfion wa's rejected ~ 

00,th the lower ca>urts wl;li.ch .ooncnm;~tt~ held that the - laacls 
we~e, locttted ·_n O:Iip.,tb.ur Padugai . a w!ID.0le · vill~ge. 'b-Y.1 "itself <Or -a: 
named village .and. ib:erefQre an estatre witliin the: .me~g 
of t11e Aet. t"' w -m:gu;OO. on ~l1aU ©~ the aip~ellant that: the 
fin.ding of · 10.WeL CQU1"tS is VJ.ifiated ilil J,a~ \)eca,me it is based 
on no evidence. In eilt opinion tbelie i:s: nti) jus~atioo: f<i>J.7 tlri-s 
aTgunu,ent. Olil ~half f- the resp©ncle.utS! i:eletenee was m~de 
te ]:1~. A--64 ' P11n,a;iJlFIJIDgatan1 V~ttam I amabandhi A~£.0lrll!lt 
U.,di'Y.id~al-wat ~as~. 129?, :«'hicfi ~OQWJ in co~wntt ~· _3 Oratfi~ 
Pad."1ilJga as a v:flla.ge~ S~atly1, m EX. A- 78 ~a), ues§ ae~.ount 
f5r Fannip;l~aiam: Va tam aJld EiX. A-79, fhe -~Blla:ge war 
JamalJaiFrtthi A"cc<J,uint -:Fasli 13C>9 G>riµhuT Pad\wgai Yi1J~e i::1 
s110:wn as a whole. Wlla:g~. Exl'libit A,.8:2..." 'ff' lag~ w,a.r Jama­ 
'5attdhi J.nc.fivJd al W:a~., Fm: Ii 1'3 f(J E~. ~-tM-1 Jan:iahandhi Ghosb­ 
p3fa .for the v.illage .: Fes1i !j 11 ~d Rxs. A-153 to. ~157 all meR­ 
tion Or.afuur 'Padugai .as a village. All the leases., leas~aricti;ons. 
ancl reooipts gi,ve11 if-or µaymen't of ~.ent ~:eak 0f Orathu~ Radn..gai 
,. ~ s~pru:ate vil.lag.e.. Even the. sale. deejs. .Exs. 13 ... 6~ ~-31, B-32 
and B-~~' cent~n a recital of ,O;eatnur ~Q.ugai as q. $epatate 

-Wllag-e. lit i~ manif~st ilie-refo:re that tb:~re_is suffie"eat llla1te-da1 H 
to -show that at least s.ince 1830 on:w:~ds Otathur ..Paeft1g~i is. a, 
wll© e . village. On behalf , of th@ appellant refurenoe was Ull_ad© 
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to Ex. A-128 and Ex. A-,129 ~dated April 6, 1800 and Julyo , 
'180U. .Exhibit A-128 ls a Jetter from the President, Tanjore l© 
the Secretary to the Government of Madras in which there -is a 
reference to Pannimungalam. It is stated therein that "the fields 
of Pannymungalam to the westward of Tanjore which from time 
immemorial have been reserved for the pasture of the circar cow 
do remain in the Raja's possession, There is neither. village nor 
cultivation on these landsv.. In answer - to this letter there is a 
communication from the Chief Secretary to the Government to 
the Resident, Tanjore, Ex. A-129. In para $ df. t :tis latfetr it is 
stated: "The fields of Pucany1nangahurtl. C©lilta\·ninlg · :n.e~therr ~itla:g-e 

, nor cultivation shall remain in the "11lanaS' ·o-t tajah ID.t tlitb. pacstlJ!f­ 
~e Ci:fi :Hi& Exc~:ilena}t's cows." Mm~fl. ~eJi:aJaee ~as pl~it'8cl · 'S_y­ 
Gaunsel ~01' the appellant on these two d()Guments, but the Hi 
G;murt has rightly p~ted out that the id.e;ntity of the lands re"'fer,, 
re.a to in Ejs. A-J,28 and A-129 is doubtful. The lands in suit 
are situated at least .30 miles south-east of Tanjore · town .iu 
Mannargudi taluk but in Bxs. A-128 and A-1~9 the lands are 
described as.westward of Tanjore, ·That there was Orathur 
village in existence even as early-as 1830 is clear from Ex. ~~151 
because in describing certain boundaries of another village it is 
mentioned as to the north of assessed Oi·athur village nadappu 
karal (bund pathway).· Exhibit A-4 of 1868 is a Debit and 
Credit Balance account relating to Orathur Padugai attached to 
Mukasa Pannimangalam Thattimal. It is clear from this Exhibit 
that the entire village except the waste land- was assessed. From 
Exhibit A-5 -dated September 4, 1870, -it appears that the punja 
lands in Orathur vi11age were taken on, lease from .the Collector 
0£ ''!~'.©J!e v.n~@ ~laS 'the . il<!,G~:iiVel' amtd llilana~er ?f the estate of fue 
Rajah ©f TanJOJLre tl0r a "PeJ!©d 0_f 5 yeair~ on payment dt _ tQ.ta] 
sum ©f Rs, ,122~9./'13,. Exhlbits A-'i/.1 A-:8.~ A-1'2 to A-16 ittid 
A-18 are either Adaiyolai muchilikas or lease deeds for leasing 
the la~4s in Ota:tlilllr pa~1!)'.gai village foJ2 E\. term gi:ani~ed '.0'? ~-m: e 
Coll~ctez of Tanj@r:e:. Th. all these d'©el:iments the ·iQ:es&J;ip,,, QJ.) is 
that the lands are situated in Orathur Pa<lugai in Mokhasa 
'.PaJ:ltZl'.~ma:ngala,m Thattimal, E..Che dq~iifJJ:ent.s ~a\nge hetW' ~n tb'e, 
ye-am' 187:@ to t 8 7 5. . fu BN:.A~63 ~litcth i's fille - m · lii'V'klual :war 
~ttl1ement re_g}:ster foi· Paunittta11galan1 vatta1ii1 iaJJ ~as·· 1'296: 
agaililst eollitttrln 6 it is stated that tn'e ~~0n1e Jn- the ma~~er qf the 
amani cmltiwation of sugarcan~, etc; .. , on ~5 Jtullis · js Rs. 4 arf4 
it is in Orathur padugai vi11age, ];J~nnymap.gaJ,~un vattam. Exhibit 
A-61 is the debit and credit balance account of Orathur padugai 
fo-r Fasli 1294 .. Similarly, in Ex-. · A-64, the indfoidua1 -w·ar 
settlement register for Panni'mangalam vattain, column 3 rela~ing . 
to the village of Orathur states that t11e 6'rathu_r -padugai ·is -a 

~ ., ~ •.,. I , 

village and the vattam is Panniman~alam. . There are similar des- 

B 
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(b) in the case of an estate within the 1neaning of sub­ 
clause ( d) of clause (2), n1eans- 
(i) the don1ain or home-farn1 land of the la!fdh~lder, 
by whatever designation known, SUJch as, kai:gb~tda111, 
khas,. sir or pannai; or 

(ii) land which is proved to have been· cultivated as 
T?._rifat~ ~a~·cJ; b' tile la~~9Ji@i~er hi.mself, by hi_s own ser­ 
il·a11t~s. ~r 'Q -hii!ecl lab(i}ti.r.) WLtb his own or hired stock, 
for a c~fiHnu us Be:rieoc Gr ~h:e ye-ans imm~diately 
bef&ffe the first atty (S}f JlJ.lf' ' 19®8:', :P1'ovided that the 
]:an9holder has ti©taiw~cl ·'tihit kttu:i:hr;aram ever since and 
has not converted the Jaud 'into ry?ti land; or 

(iii) land which is prove~ to have been cp-Iti.:v~ted by 
landholder hims~lf, by his own . se1¥ants o.:r 19'.Y. hired 
1ao©ur! .wifh ht~ own O.l J:tire:d ~-~toqlC foa; ft ·c'01ili:ntfous 
J1~rioa ©f bwel;vo'& ~at~ immetliat~Iy; hel~ore the first day 
ef '.Nb;V-~filbet -19]J:, p.i(bV~tled ,diar·the landholder has 

( 10) ·'Private land'- E 

cr{P;~i0tr$ of 6.pithur a:s. a v11l¢~ ln Ex .. A-65 whI.cll is. the Seft]e- A 
tment reglsteJt fo:r .EalJlnrnlan.g.aiam va"ttam. f~r Pasl1 1297 . .IEkliibit 
.A,,,80 e·(i)l.ll~ains a sim1i~lf.r d~c:r.ipticm of Oratliu;r v.illag!' in_ fanni-- 
11,1;1ang.alan1 v:aftam.. :Sxmt>jts :a. ... ~t.S,~ t@. =.A:.-155 ~f\S:i A-157 are 
•Ji .Jea1!© d~~ tiet'"!&en !hey~ f,-~pa 11}©1. Mi 1!i06 relafuig to 
Iea~e of la®d.§J in Gttaithwr pa-d'u.gai .. {!).s :µ:i:anifest tl\l,af ~~re-. is 3l:lfii- " 
eient evidence "'to sJ.10.w tll~t £r0m I.8ti:8•, ngb,,t ·~p. te .1907: Ot:at.h:i:rn B 

J)~Q-'l;l~ai wag: eonsi@l~teo as:~. ·s.eparate viJ.Ia.g_~: r~· ;7.~s tr&nten~~ :f<t>t 
t'he res~011d0<.nts tltat even at'te,t: t'.@e Bassmg o~· the· A.et Oratfiu1 
la~dug.ft,i ~as_ tJ;e:.ared lil'E; a ;5~~~a:r:~"t¢ v~Iiap;©. Rt~f'eretic;ie was: matl.e.in 
~fil:S; €oU[10¢c'.tien to a. n-anoc'!Er~t of ~qeum:ent,g~ EXs·, .~15~<\'I .A-105, 
A. ... J59, ~ltD~ A--1)6~ JA,.lID:'1,. If.,_1,~:~ $,rl17' tQ A-12,'0~- ~18, 

A:-i21,. A-J. ~2 a1Jiltl ~ e- io;s. pa ~!1r ®I~i]j'i_CJ~1, the :findfil$ .. ef. th~ l©wei c 
e©'lritFtt- tb·at Qm'.f!hur paClu.ga:tJ is a Wh'G1lez v1U~g:e a.m:cl tl1erefi:i>;re c.on­ 

·.::uitures a;g 'estate' w:ithtirn ~©- :r.ne,~nin.g; of the APit Js: SU:P]}©:tted t>y 
.pxop"er ©':'l~eJlQ~ and C~:uE.feF fiDi'nlie:·app1eJlm11· is· 'Otliab'Ie· ta> m~e 
g~,@d hi~ argumep.t t_~at the finding @,I -the l<ttwet ·co'i!li s is in: any· 
~y ~. : eEltive ii1 J~w.. · 

\\i"e proceed to consider the next question arising in 1h!§ case, D 
)li~ .. , whether the suit-lands are 'private lands' within the meaning 
ef s. 3 ( 10) (b) of the Act which reads as follows : 

"3. In this Act, 11nhis~s tthere 1 is something repugnant 
in the subject or con;t®t------ 
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- 
('A beds amd! · bumi.as of tails and of supply, drainage, 
sm.rplus or ii:ci:ga :®I), channelg; · 
(Tu), thresliing•i©.®JJ', catt:le-sta d~, vi~g,e..s1tes, and other 
I s si~'btitett in any esta e which ,g e s~'t apart for the 
common use of the villagers; 
( c) lands gl-.an~ed on service tea11re eithet fie·e of !';ant · 
or on faveurable "rates of F:e:mt if: g1~anted, befqre tlite 
passing of this Act or free: o:f 11<mt :ifil; gtEin ~tl ~(fite:rr tha 
date, so long as the service tenure subsists." 

Section 185 of nhe .Act ena:&ti'B a :mresumption that land in inam. 
villag is not prri'lfate land anti F&aJls as fo~lows : 

' 'i 85. Wheq, :in ~ny, suit or ~n@c.e~·cli"ID.g it, beco1nes 
necessaqr. to aet©T.tniitle wli'Cilie any l~a is ithe land­ 
holde:u s J.irivarte la.lid, r~-gmrd shall be had--- 
( 1 ) to local custom, 
(2). in th<t '©a.se. ©f am. estate within the 1neaning of sub­ 

·cla se Ea) Ch)' (o L Qt· ( e) et- clause .( 2} df $®0fimn. 
3, fQ the G!:.i:.t(.'.}StiQ,n 'W.hetliet 'the]'and wa_s be!ip're the firs~ 
~y, @f July 18~r~~. $~.eoifiG]{]cy· Ie.t ~s· private land'., and . 
( j·~ t(;r a;i?)" other e¥Jde.nee that may be produced : 
Provided that the land shall be presumed not to be 
private land until the contra1~ is proved: 

I 

A retained the kudivaram ever since and has not conver­ 
ted the land into ryoti land; or 
(iv) land the entire kudivaeam in; which -was acquired' 
by the· Iandanr'1ier bef0:re the first d 1¥ of N@nember 
1933 for valuable, -C:i@nsid.e~:ation frcm a :pe11s0n 0wning 
the kudivaram but not the w:elv.ar'antl! p:r:@vided .. that tile 
landholder has retained the k.udiv,atra1i ever since affel 

~ has L1ot e:;oli¥:ene:.tl filg, l'a'nti into JT¥Oti land, a:nd ~rovl€ted 
furth:e1 t~at wJJete the· kttaJ.v.1araxn: was acq'ti:iw~©d at a 
sale for -arrears Gf 1ent the latilff shall ·n@t ibe d~.emem 
to l'.?e :p:dVate land m.:rrless · t ~s _proved to_ ~!Utve beea c.nultl 
va1'erl B¥ tbe a!l~d holCle:t .h.fn,.welf, fu~r his ewn &erVliJl!l.ts1 
or .by hired'. la~bo,ur) with bis own ei Ja.]recl stQck~ f9· a 
conti'1iluous pemod of ~welve- years since the acquisi'­ 
ti.'oJlil df tJ;re land ancl be:fem~- the co:t1,\l]],1,encen1'.e13t of tlte 
Madras Estates Land (Third Amendment) Act,· 1936.'' 

Section 3 ( 16) of the Act defines 'Ryoti land' ·as follows : 
. " 'Ryoti land' J;aea:ns cultivable land in an estate 

other than private land but ··G€-S not iaeiude->- 
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Provided further that in the case of an estate within 
the meaning of sub-clause (d) of clause (2) of section 
3- 
( i) any expression in a lease, patta or the like, executed 
or issued on or after the first day of July, 1918 to the 
effect or implying that a tenant has no right of occu­ 
pancy or that his right of occupancy is limited or restric­ 
ted in any manner, shall not be admissible in evidence 
for the purpose of proving that the land concerned was 
private land at the commencement of the tenancy; and 
(ii) any such expression in a lease, patta or the like, 
executed or issued before the first day of July 1918, 
shall not by itsel · bet $U.;ffic~e.µt for the purpose of proving 
that the land colilc·em©d was private Jana at the com~ 
men cement of the tenancy." 

Section 6 is to the following effect : 
"6. ( 1) Subject to the provisions of this Act, 

every ryot now in possession or who shall hereafter 
be admitted by a .landholder to possession of ryoti land 
situated in the estate of such landholder shall have a 
permanent right of occupancy in his holding. · 
]!,_~pJar ation { J ). ,-F0r tb~ p~1t6sesl cyf this sl!to-seeil.@n, 
the exp '"eBSien ~eve~'Y ry©t .J1.0W ~ 12os-s~s_si0n' siBill ~-,1 
elude e,very ~el'SiJn who, hav-fn,g 11@1C:l land as a !lVJ>t 

" continu~ .iJ.1 pass~sien @f S:U'e:l'aJ lrumd @t the ~©litIDfenc:~ 
ment of this Act. " 

-The Subordinate Judge and the 1~~ C 1 urj have cencurrently 
come to the conclusion, upon con~J.d~r :tjc;;n of the evidence, that 
1iky liands, in s;l!!it~ are. ;m.0t pr:i:rillte lan:ds but ]jt,Oti lands. On 'Qehm 
~f tQ.0 ~:npellf}nt Mr, .Kesa.v,a ly:engar 13©IitG~cied t1nait tnlil§ iS 611 

1tb:© app~nrant to &hqw t]i~.t Ute l~~, are '&nivate lands' 1 ''thin the 
meaning of the Act, but the argumenr was stressed that the lower 
courts have failed to take into account certain important docu­ 
ments filed on 'be,h;allf of the appellant, viz.; A-128, A-129 and 
the Paimash aee{l)lilil.t dated August 25, 1830, Ex. A-147 and 
the Land Register, Ex.A-134. In our opinion, there is no war­ 
rant for the argument advanced on -behalf of the appellant. As 
r-egards '.E:Js. A~113- fllll'.d A-129 it is apl'arent tP,!at agar;t from 
tae ques.tiqn as to the idel!ll_tit:~nof the ta!'l1di, tll:~ tte1arte te 'a periaa 
previOOS; 1~0 the w;ant of 1 fHi~ which alone ~nstit.ates the rGO.t of 
title of the grantees and there is no question of restoration or 
J;ev·yal of uy anterior night. The same reasoning applies to the 
p,armash a0ceQnt 'dated August 25, 1830, Ex. A-147 which 
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cannot, therefore, be held to be of much relevance in this con­ 
nection. Reliance was placed on behalf of the appellant on Ex. 
A-134, the Land Register for Pannimangalam which shows that 
in Orathur Thattirnal Padugai which consists of Punjais (dry 
lands) and are rain-fed, the land-holder (the Tanjore Palace 
Estate) owns both the warams (lruwaram in vernacular). It 
was argued for the appellant that the expression 'Iruwaram' 
means that the land was owned as Pannai or private lands. 
Reference was made to the record of rights and Irrigation_Memoir 
dated January 13, 1935, Ex. B-8 which shows that the lands 
are l ruwaram and there are 'no wet lands. But the use of the 
expression "Iruwaram" in these documents is not decisive of the 
question whether the land is private land of the appellant or not. 
Under- s; 3 ( 10) of the 1 Act.. pnivate land -comprises 'of two cate­ 
gories, private lands tpch;aiea1ly so-called, and lands deemed to be 
private lands. In regard to private lands technically so-called, it 
must be the domain or home-farm land of the landholder as 
understood in law. The mere fact that particular lands 
are described _in popular parlance as pannai kambattam, 
sir, khas, is - not decisive . of the question unless the 
lands so-called partake of the characteristics of domain or home­ 
farm lands. In our opinion the correct test to ascertain whether 
a land is domain or home-fa-rm is that accepted by the Judicial 
Committee in Yerlagadda Malikariuna Prasad Nayudu v. Som- 
a:yya(1); that.is, whether it}.~J.~~!--~!E~amin® ha~ cultivated 
himself _arn:l mtends tfil r© - _ as resumable for cultavat1on lij' 
himself even if . ©m time to time'. rs· emises £tor a .se~s1~>:D:. · he 
Legislature, did not use the words 'domain or home-farm land' 
without· attaching to them a meaning; and it is reasonable to 
suppose that the Legislature would attach to these words the 
meaning which would be given to· them in ordinary English. It 
seems to us 'that the sub-clause (b) (i) ·of the definition is intend­ 
ed to cover those lands which come obviously within what would 
erditiar:iily be ree:eg,nised· as the· domain or home-farm, that ·is to 

-Sjj'.).f, la;mcl~ aip}P~rt~tiant te f]l_e huadholder's residence and kept for 
,bis· enjoyment and use, 'Fhe home-farm is land which the land­ 
],oIBd tultivrafesr himae:.IT? as- das:®ne:Jt from land which he lets out to 
tenants to be farmed. The first clause is, therefore , meant to in­ 
clude and signify those lands which are in the ordinary 'sense of 
the word home-farm lands. The other clauses of the definition 
appear to cl~al Wirth these tan.d.s which would not· n¢.cess.ari1y 15~ 
regarded as home-farm .a.nds in the qrdrn~ry usage @1t·the tem: 
and with referenqe to these ands there is a pr0~iso that ·Jands 
p:u.rc~ased ar a s'al@. for arr.ears ef reveane sh~ll ll'Qt_ ~e . .r~g ·rdecl 
as J?:t'til!ate lands unless ~N.1~'.ftvated. offee't]y oy the lahdforCJ. I(;Jt' tlfae 
r~qmi1:cfil perisd. It seems to tJS that the definition reads as a whole l . ... . . 
. (l) I.L.R. 42 Mad. 41)0 (P.C.). 

L3 Sup. CI/68-5 

.A 
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indicates clearly that the ordinary test for 'private land' is the A 
test of retention by the landholder for his personal use and cul- 
tivation by him or under his personal supervision. No doubt . ' such lands may be let on short leases for the converne1loe of the 
1a~taelttJ:bSl!1$; theJr S.isrinefiJve cfiaraeter;~ - but Jt is rtbt 
the intention or the scheme of the Act to treat as private those 
lands with reference to which the. onl" peculiarity is the · -·: -.. B 

.. 1anaT d _. both the war , - 'e b~. 
'""'~~t:..rerm-leases. There must . ia our o _ inian 
0e ~ot:ti~flfin.g in the evidence~~-"~~E- .. ~~--way o. proof of '4irec~ 
~ - by some c ear~ indication of an mtent .to __ tegaro: 
t11 · · - refame · for th - - - _ · · 1 -e landh.Old.e 

· t in order place those lands in the 
special category of private Ian s in w c a tenant un ev the C 
Act cannot acquire occupancy rights. In the present case there 
is no proof that the lands were ever directly cultivated by the 
landholder. Admittedly, soon after the grant of 1862 the estate 
came under the administration of Receivers, who always let out 
the lands to the tenants to be cultivated. In Ex. B-8, the Record 
of Rights the lands are entered in column 5 as Punja or dry D 
land. In column 4 which requires the entry to be made as private 
land they are not entered as private lands. If was argued for the 
appellant that the lands are sometimes called 'Padugai' and that 
the expression meant that the lands were within the flood bank 
and forming part of the river bed. But the description of the 
land as 'Padugai' is not of much consequence because they are E 
also called as Orathur "Thottam', thottam meaning a garden where 
garden crops are raised to distinguish it from paddy fields. It 
appears that the lands actually lie between two rivers and com­ 
prise more than 100 acres, and by their physical feature cannot 
be 'padugai' in the sense in which the term is normally used. The 
argument was stressed on behalf of the appellant that leasing F 
rights of the land were auctioned periodically. But the High 
Court has observed that one and the same tenant continued to 
bid at the auction and there was evidence that tenants continued 
to cultivate the lands without break or change, and the fact that 
there were periodical auctions of the lease rights did not rieces­ 
sarily deprive the tenants of the occupancy rights which they G 
were enjoying. We accordingly hold that the appellant has not 
adduced sufficient evidence to tei1n,it the p-ue,&umption under s. 185 
of the Act that the lands in the Inam village are not private lands 
and the argument of the appeIIant on this aspect of the case must 
be rejected. 

For the reasons expressed we hold that the judgment of the 
Madras aigh Court dated January 10, 1956 is correct and these H 
appeals must be dismissed with costs-one set of hearing fee. 
G. C. Appeals dismissed. 

[1968] 2 S.C.R. SUPREME COURT REPORTS 766 

,, 

121

www.vadaprativada.in

www.vadaprativada.in



TS.PL.P.CHIDAMBARAM 
CHETTIAR v. T. K. B SANTANA 

R.e..MASWAMI 0DAYAR and others, 
Govinda Menon and Ramaswami; JJ, 

Appeals Nos. 223 and 224 of 1951 
and 264 to 280 of 1952. 

Appeals (disposed of on 10-1-1956) 
against the decree of the Court of the 
Subordinate Judge of Tanjore, dated 
31-10-1950 and passed in O. S. Nos. 75 of 
1949, 77 of 1949, 79 of 1949, 80 of 1949, 81 of 
1949, 19 to 22 of 1950, 24 to 31 of 1950, and 
78 of 1949 and the decree dated 2-2-1951 
and pass~d in 0. 9. No. 23of1950 mpM­ 
tively. 

Madras Estates Land Act (I o/ 1908) as 
amended by Act XVIII of 1936, S. 3 (2) (d) 
-Estate, whtet is-Padugai lands-Burden 
of proof-Scope, . 

Where in certain suits brought for 
eject men t of the respeoti ve ten an ts and 
for damages for use and oecupation from 
the suit lands which formed part of a 
padugai comprised in one of the villages 
forming the Tanjore Palace Estate, the 
plain tiff con tended that these villages 
formed the private properties of the 
Raja's family and that on rel lnqulehmen t 
by the East India Company in 1862, they 
'1Humed the character of private rropertr 
and as such, they cannot be an estate 
within the meaning of the Estates Land 
Act, while the defendants contended that 
even if the original villages constituted 
private o r separate property of the Raja, 
the giving back all of them to the heirs of 
the Raja would not be any relinquishment 
by which the' original rights in the pro· 
perty were restored but that the grant 
constituted a fresh inam by the then 
Government and if that be so, the villages 
would come under the provisions of the 
Estates Land Act, at least as amended in 
1936, 

Held; the plaintiff's suits would have to 
fail as the suit lands would amount to en 
•estate' within the meaning of that term 
in the Mr.dras Estates Land Aot. 

v. o.s, 

ments on behalf oE the appellants 
would be pointlen when once it is 
found that it is a place of public 
worship. 

Subject to the modifications men· 
tioned in Appeal No. 145 of 1952 and 
the other referred to above this 
appeal is also dismiased. There will 
be a similar order with regard to 
costs. The costs of the State in both 
the appeals will come out of the suit 
temple. 

(1) (1927) I.L.R, 51 Born. 725 at 747 
=26 L.W. 809 (P.O.) 

(2) I,L.R. 1948 Mad. 214, 217, 219 
=60 L.W. 630 (P.O.) 

(3) t.L.R. 1949 Bom. 110 at 116 
=62 L,W, 444 (P.O.) 

Vol. 70~ 55 

We have already referred to the 
restriction• regarding the participa­ 
tion of the other sections of the 
Hindu community in the religious 
ceremonies during the relative times 
and periods in our judgment with 
regard to Moolkipet . temple. The 
same would apply so far ae the 
Mangalo:e temple also is concerned 
as also to the ceremonies mentioned 
by P, W. t. 

But it is urged by the learned 
Gor ernment Pleader that in regard 
to the Mangalore temple notice under 
S. 80 of the Civil Procedure Code is 
not sufficient and he relies upon the 
deciaion in Bhaghchand Dcqadusa v , 
Secretary of State for India (I), 
Vellayan Cheiiiar v , Government of 
the Procinee oj Madras (2), Govern­ 
ment of Province of Bombay v. Pres­ 
tonji Ardeshir Wadia and others ~3). 
Wo do not think that in o case of this 
kind it can be held that Ex. A.10 is 
not proper notice which statedly 
refers to S. 80, Ci vi] Procedure Code 
and gives intimation that a suit 
would be filed for setting aside the 
grder 9( tqo GQvernm~nt of Madras 
in G. O. Ms. No. 7211 dated 6th 
August, 1949. The learned Subordi­ 
nate Judge has held following 
Vellayyan Uhettiar v. The Govern­ 
ment of the Province of Madras (2) 
and Province of Bombay v. Prestonji 
Ardheshir Wadia (3), that there was 
want of proper notice in the: case. 
We are not inclined to hold that 
notice in this case is insufficient 
though we agree with the learned 
Subordinate Judge that S. 2 (I) of 
Act V of 1947 is applicable and that 
Art. 26 oE the Constitution cannot 
ref er to the entry contemplated :n 
Act V of 1947. ln this connection 
we may also consider the recent 
legislation contained in the Untouch . 
ability (Offences) Act, 1955 (XXll of 
1955) which by S. 3 provides for 
punishment Ior enforcing religious 
disabilities. After coming into force 
of Act XXII of 19)5, all the argu- 
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one of the suits. v•z., 0. S. No. 75 of 
1949 and the same was treated as 
evidence in the other suits aa well. 
The learned Subordinate Judge deli. 
vered a common judgment in all the 
suits. With the consent oE the parties 
the same procedure is adopted in this 
Court also and hence we propose to 
deliver a common judgment in all 
these appeals. 

The appellant in these appeals waa 
the plaintiff in the Court below who 
aggrieved by the. disn1iHal of hia 
nuitA by tb6 triAI Court hat. come up 
here questioning the correctneH of 
the learned Judge's conclusions. 
Appeal No. 223 of 1951 arises out of 
O. S. No. 77 of 1949. and Appeal 
No. 224 of 1951 arises out of 0. S. 
No. 77 of 1949. Againat the dis· 
missal of the above two auits 
appeals have been preferred directly 
to thia Court where as the remaining 
seventeen appeals which had been 
preferred to the District Court, We111t 
Tanjore, have been transferred to 
this Court to be heard along with 
Appeals Noe. 223 and 224 of 1951. 
Reference to the plaintiff in this judg:. 
ment would mean the appellant in 
all the appeals and the defendant 
should be understood as the respec­ 
tive defendant or defendants in the 
several suits. 

The properdes :n dispute ~n 
Appeal No. 223 of 1951 consist of 
seventeen items of an area of 56 acres 
and 10 cents in inam Pannimangalam 
village, Mannargudi taluk, West 
Tanjore District as is seen from 
fa, B. 8. Record of Rights Regiat~r 
relating to inam Pannimangalam 
village, and these seventeen items 
are admittedly part cf Orathur 
padugai (u(I)l6l)).$) which is either. a 
whole inam village or a minor inam 
forming part of 199 villages popu­ 
larly known as the Tanjore Palace 
Estate. Likewise the items oE pro­ 
perties comprised in the other suits 
also are included in the Orathur 
padugai. The suits were for eject· 
ment oE the respective defendants 
from the suit Janda and for damages 
For use and occupation for a period 
of four years before the date of the 
suit at the rate of Rs. 50, per acre 
on the ground that the plaintiff ia the 

JUDGMENT 
(Delivered by Govinda Menon, J.) 
These nineteen appeals arise out 

oE suite tried together by the learned 
Subordinate Judge of Taniore in all 
oE which the plaintiff was the same 
while the defendants in the various 
suits were different. Since the ques­ 
tions for trial and decision were 
identical in all the suits, by consent 
of parties, evidence both oral land 
documentary waa recorded only in 

Merely because the Tanjore Palace 
Estate consisted of a number of villages it 
is not right to treat the entire estate it­ 
self for the purpose of the definition of 
the Madras Estates Land Act as one single 
inam village falling within the provisions 
of S. 3 (2) (d) of the Act so that whatever 
land is situated within any of the villages 
comprised in the estate would necessarily 
be land situated within the estate under 
the Estates Land Act, One thing is clear 
and that is, that none of the decisions 
regarding any of the villages comprised 
in the Tan iore Palace Estate has se far, 
decided that the entire area comprising 
the 199 villages belonged to the Rajah as 
!).is private pro;rert11 that is property, 
situated in the ryotwari area pay-ing land 
revenue to the Government. 

Therefore, though there are expressions 
of opinion here and there in some of the 
judgments to the effect that the lands 
were originally the property of the Rajah, 
still we have to take it that the restora­ 
tion or relinquishment or re-grant should 
be considered to be the root of a new title, 
Such being the case. the issue has to be 
decided on the evidence as to whether the 
plain tiff in each of these suits is en titled 
to both the warams, 

What has to be considered is whether 
in the circumstances of the case the bur­ 
den of proof is on the plaintiff or not. 
But, in the present ease it is not necessary 
to rest the Court's decision merely on the 
principle of tne burden of proof. Elabo­ 
rate evidence has been let in on both sides 
and the conclusion will be based on the 
analysis of that evidence and not merely 
on the academic question regarding the 
burden of proof, or as has been remarked 
very often by the Courts of the higheet 
authority, when once the entire evlQence 
is before the Court the onus of proof is 
only a matter of minor interest as the 
case has to be decided mainly on the evi­ 
dence. 

Messrs, R. Kesava AJyangar, E. A. 
Viswanathan and T. V. Satagopachari for 
App ts. 

Messrs. T. M. Krishnaswami Ayyat' G.R. 
Jagadislln, S. Tyagaraja Ayyar, V. S. 
Venkatarama Ayyar, M, Ranganatha 
Sastri and S. Somasundaram for Respts, 

70L·W. OHIDAMBARAM OHETl'IAR fJ, RAMA.SW.A.MI ODAYAR 
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the defendant and there has been no 
relationship of landlord and tenant 
between the plaintiff or his predeces­ 
sors-in-title and the defendants. It is 
also alleged that the lands are private 
lands in which no right of occupancy 
can be ·claimed by any length of 
possession. The defendant is a fugi· 
tive occupant and not being a eulti­ 
vating tenant has no right of occu­ 
pancy. The lands are padugai lands 
forming part o] the river bed or bund 
and cannot become ryoti land1. On 
the other hand, the plea raised on 
behalf of the defendants is that the 
suit lands along with other Iande 
formed 1mt ef T aniore Palace Estate 
which ia nid to be an inam and is 
governed by the Madru Estates 
Land Act; they cannot be private 
lands of the plaintiff or his predeees­ 
aor-i n-t itle ; neither the plaintiff nor 
his predecesaor-in-title had ever 
cultivated the lands either by hired 
labour or by themselvea, nor did they 
exercise any act of pcesesaien or 
enjoyment. The melvaram in the 
suit lands alone was enjoyed by the 
succeaaive receivers who were i.n 
charge of the Tauiore l?elace Estate 
and after division by the owners 
thereof. The defendant further sub­ 
mitted that the suit lands being ryoti 
lands situate within an estate, the 
Court had no jurisdiction to entertain 
the suit for ejectment- 

The village where the lands in 
question are situate is a separate 
village for which separate revenue 
accounts are maintained with a 
record of rights prepared for it. In 
any event it is contended that the 
village in question is an eetate under 
the extended meaning of the term 
defined in Madras Act VJll of 1934 
and xvm of 1936 and, if that ill so. 
the Court had no jurisdiction to 
entertain the suits. The allegation 
in the plaint that the Janda lie in a 
minor inam is denied and even 
granting that it is a minor inam, it 
is nevertheless an estate. The deci · 
sion of the appeals has, therefore, to 
depend upon the question whether 
the lands are included in an estate 
as defined in the Madras Estates 
Land Act or whether they are private 
lands as claimed by the plaintiff. It 

absolute owner of the Janda and 
hence entitled to recovery of poues· 
sion. It ia stated in the plaint that 
under Ex. A. 145 dated 1 lth·Novem· 
ber, 1948 the plaintiff purchased 
these items Erom one S. S. Chocks­ 
lingam Chettiar who in his turn 
acquired title to them as a result of a 
sale certificate issued to him when 
these items were sold under E. P. 
No. 63 of 1937 in 0. S. No. 3 of 1919 
on the file of the District Court, West 
Tanjore. Ex.A. 146 dated 14th April, 
1945 is the sale certi6cale issued 
in favour of the plaintiff's vendor, 
S. S. Chockalingam Chettiar. Under 
Ex:. A. 167 dat!d 7th Au~uu, 1946, 
the plaintiff's vendor took delivery of 
the properties. The contention on 
behalf of the defendants is that what 
wae sold in execution of the decree 
in 0. S. No. 3 of 1919 was only the 
melvaram right which a landlord 
under the MadrB! Estates Land Act 
has and that the defendants in the 
various suits are kudivaramdara not 
liable to be ejected. In other words, 
the lands in question are parts of an 
estate as contemplated by the Madras 
E1t11tu LAn~ A~t in wkien cue 
the plaintiff's suits will have to be 
dismined. The learned Subordinate 
Judge has come to the conclusion that 
the plaintiff has failed to discharge 
the burden that lay upon him to 
prove that the lands in question are 
private lands and since that onus has 
not been diacharged and as the 
defendants are entitled to occupancy 
rights, the Court had no· jurisdiction 
to entertain the suits and hence all 
the suits were dismissed. 

That the disputed lands are part of 
Orathur padugai comprised in one of 
the villages forming the Tanjor e 
Palace Estat6 has not been questioned 
in these appeals and what has 
new to be considered is whether they 
lie in an estate or not. The main 
allegations in the plaint are : that the 
defendant is a trespasser having no 
right to remain in possession as the 
lands are not governed by the Madras 
Estates Land Act,. ar d they do not 
come within the· definition of the 
Estate, and they lie in a minor ina m. 
lt was further alleged that there has 
been no letting of the plaint lands to 

423 OHIDAMBARA'M OBETTIAR v. SAMASWAMi ODAYAR 
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After Sivaj1's death in I 855 these 
villages were taken over by the East 
India Company and they remained in 
the possession of the company for 
nearly seven years when in 1862 the 

· possession of the same was made over 
to the widows of the last Rua. One 
of the questions for decision in these 
appeals is with regard to the eharae­ 
ter of the lands in the possession of 
the heirs ol the last Raja. Whereas 
on the side of the plaintiH, it is con· 
tended that these villages formed the 
private properties of the Raja's family 
ar:d that on rcBnquishment by the 
East India Company in 1862 aaeumed 
the character of private property and 
as sucb, it cannot be an estate within 
the meaning of the Estates Land Act, 
the responde n.a contend that even if 
the original villages constituted pri­ 
vate or separate property of the Raja 
giving back all of them to the heirs 
of the Rah~ would not be any relin· 
quishment by which the original 
11ghts in the property were restored 
but that the grant constituted a fresh 
inam by the then Governmeut and if 
tbat is so, the villages would come 
under the provisions of the Estates 
Land Act at least as amended in 
1936. · It may be mentioned that at 
page 825 of the Taniore District 
Manual, 1871. these villages are 
stated u constituting the private 
properly of the Raia'a family. 

In the Gazetteer of the Tanjore 
District, Volume I, at page 192, pub­ 
lished in 1906, the following deserip­ 
tion is found : 

"The private estate of thE1 late Raja in 
still enjoyed by his family and is managed 
by a receiver subordinate to the Dietrict 
Judge. Theee mokasa villages are chiefly 
to be found in the Tanjore and Kumba­ 
konam taluks but there are also a fair 
number in Man n argud i and a few in all 
tho taluks except Nann ilam , There are 
199 villages so classified aa well as some 
detached pieces of land amounting in all 
to over 35,000 acres. The only items of 
revenue paid by these are a small police 

(1) (1859) 7 M.I.A. 476, 
(2) I,L,R, 1944 Mad. 222=56 L.W. 669 

(P.C.). 

is no body's case that 
intermediary stage. 

The main issue framed in all the 
suits by the trial Court was 

"whether the suit lands are either 
minor inams or private lands ae alleged 
by the plain tiff or whether they are ryoti 
lands in an estate as eon tended by the 
defendant ? " 

The learned Subordinate Judge 
held this issue in favour of the delen­ 
dants. 

The history of what is ordinarily 
known as the Tanjore Palace Estate 
has been described in decisions by 
the highest judicial authority and they 
are found in the various reported 
decisions of the Madras High Court 
and the Privy Council, beginning with 
Becretarv of State in Council of India 
v. Kamachee Boye Sahab« ()). A 
recent decision of the Privy Council 
in Secretary of State for Jndia v, 
Tltinnappa Ohettiar (2), gives a sue­ 
cinct description of the same at pages 
233 and 234. 

In 1799 the then Raja ol Taniore 
Sarabhoji consented to resign the 
Government of the country wholly in­ 
to the hands'of the East India Com· 
pany provided they made a suitable 
provision for the maintenance of bis 
rank and dignity and a treaty was 
entered into between the Raja and 
the E3st India Company. Under this 
treaty Tanjore became a BriLi11h pro· 
vince and the Raja had ensured to 
him a fixed annual allowance of one 
lakh of pagodas or three and a haif 
lakhs rupees with a filth of the net 
revenues of the country ; Raja Sara­ 
bhoji er joyed his rank and dignity 
with t he pecuniary benefits attached 
to it for thirty four years and on his 
death in 1832, the same honours and 
privileges were continued to his son 
Sivaji until his death in 185 5• No 
reservation was made in the treaty 
as to any territory except t~ e Fort of 
Tanjore being retained by the Raja 
in his possession; it so happened that 
Reja Sarobhoji was .permitted to 
retain a number of villages and lands 
with the palaces situated in the diff er­ 
ent parts of the country. The landed 
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on came to be known as the Taniore 
Palace Estate were among the pro· 
nertie s seized by tbe East India 
Company, The nature of these vii. 
lages did not come up for decision 
but from the statement of Iacts repor­ 
t.ed at page 482 it is seen that in the 
letter from the Chief Secretary to the 
Gcverr:ment of Madras to the Govern­ 
ment ol India there was the Iollowing 
statement : 

"Thirdly there arc some valuable villa­ 
ges belonging to the Raj!\ in different 
parts of the province, some retained by 
the Sivajee when the country waaassumed 
by the British Government and some 
subsequently acquired by purchase. These 
should be examined and any olaims to or 
li~M \lJ;>Q,Q, them COi), side red. Fourthlf 
some dues by the late Raja to private 
parties or claims on behalf of the mem­ 
hers of the family still remain to be set­ 
tled." 

The distinction between public 
and private property of a Hindu 
sovereign was noticed in the eense 
that upon his death. his private pro­ 
perty goes to one set of heirs and the 
Raja and the public property to the 
succeeding Rajah. At page 495 from 
the extracts of the judgpient of the 
Chief Justice. Sir Christopher Raw­ 
linson. it is seen that Rajah Sivajee 
died possessed of both private and 
self -acquired property both real and 
personal. Then again at page 503 
in the same judgment with regard to 
the seizure, it haa been described aa 
an indiscriminate seizure both ,of 
public and private property and at 
page 504 the learned Chief Justice 
observes : 

" that an order having been issued to 
take possession of publio property, private 
property was taken, and is now detained 
and that such detention cannot be consi­ 
dered an act of State," 

The Privy Council did not differ­ 
entiate between the kind of proper­ 
ties seized and it only expreued the 
opinion that since the seizure was 
an act of State the municipal Courts 
could not entertain any action regard· 
ing that and therefore reversing the 
decision of the Supreme Court of 
Madras the suit by the plaintiffs was 
dismissed. Thereafter there were 
certain proceedings in India. 

On receipt of the judgment of the 
Privy Council the minute by the 

fee, the water rate for irrigating dry lands 
with Gevernmem water and oess." 

Such being the case, we have to 
find out how the judicial decisions 
have dealt with the nature of these 
estates. On behalf of the appellant. 
as stated, it is argued that tbe pro­ 
perties of the last Raja of T anjor e 
which had been seized by the East 
India Company as an act of State but 
were restored to his heirs did not 
constitute an inam as there was no 
grant at all but amounted only to a 
relinquishment by the East India 
Company in favour of the heirs with 
the result that the properties did not 
assume the character of an inam but 
retained the character of private prr» 
perty in the hands of the heirs of the 
last Raja of Taniore. If the proper 
ties are not inams, then it is not 
possible to apply the Amending Act 
XVIII of 1936, to the lands in ques­ 
tion. 

We propose, therefore, to review 
as succinctly as possible the various 
decided cases en the subject and 
then proceed to discuss the evidence 
in the case. 

The decision in . the Secretary of 
State in Oou.nciZ of India v •. Kama· 
Gh06 [jQyU Bah<J~Q ( n. IHO~O Q"t of ill\ 
appeal from the decree on the equity 
side of the Supreme Court at Madras 
by which it was declared that the 
eldest widow of the late Raja d Tan­ 
jore who, as stated already, was 
without issue became entitled to 
inherit and possess his private and 
particular estate, real and personal, 
left by him at the time of his death 
and which the East India Company, 
representing the British Crowr, had 
seized on 18th October, 1856. The 
Secretary of State for India appealed 
against that decision and their Lord· 
ships of the Judicial Committee, by 
their judgment delivered by the Right 
Hon'ble Lord K;ngsdown, held that 
as the seizure was made by the 
British Government acting as a sove­ 
reign power through its delegate, the 
Eastlndia Company, it was an act of 
State, and a municipal Court had no 
jurisdiction to enquire into its pro­ 
priety, The 199 villages which later 

(l} (1859) 7 M,I,A, 476, 

OHIDAMBARAM CHE'ft!AR e, RAMASWAMI ODAYAR 
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"In Colonel Durand's letter above 
recorded, the Government of India have 
furnished their instructions with refer­ 
ence to the dtsposal of the landed property 
of the Tanjore Raj regarding which this 
Government addressed them under; date 
the 17th May, last. Their decision is to 
the effeot that since it is doubtful whe­ 
ther the lands in question can be legally 
dealt with as State property and since the 
plea in equity and policy for treating 
them as the private property of the Rajah 
is so strong that it commands the unani­ 
mous support of the members of the 
Madraa Government, the whole of the 
lands are to be relinquished in favour ef 
the heirs of the late Rajah." 

In the judgment of the Court we 
find 2t paQe 445 the following e1prea­ 
sion of opinion: 

'' For these reasons we are of opinion 
that this Court is bound to consider the 
transfers undsr the order as a. grant of 
grace and favour by the Government in 
right of their absolute sovereign owner­ 
shi:f>. just as if it had been thought pro­ 
per to make the disposition in favour of 
persons who were not the nearest repre­ 
sentatives and consequently that the 
widow's and daughter's proprietar.r rights 
are derivative from the Government and 
have no relation back to inheritance on 
the death of the Rajah. It is only on the 
ground that the Government had oonfes­ 
sed themselves completely in the wrong in 
regard to poeseesion of the property and 
passed the order as a reparation that the 
Court could hold differently, and we think 
the contrary of that inconsistent and 
most unlikely position appeara." 

An argument is put forward on 
behalf of the appellant that the eHect 
of l l1e resforalion or reHr.qu;shment ~s 
only the undoing of a wrong and 
therefore if the villages were the 
private proper ties of the Rajah at the 
time cl the seizure then the same 
character is maintained when they 
were handed back to his widow. 

There does not seem to have been 
any judicial pronouncement regarding 
the nature of these villages for nearly 
fifty years ·untill the matter came up 
for discussion before a Full Bench in 
Sundaram Iyer v. Ramacbandra 
Iyer (2), where tile order of reference 
to the Full Bench was in very wide 
terms as to whether the Tanjore 
Palace E,tate is an "E .. tate '' within 
the meaning of S. 3 (2) of Act I of 
1908. The Civil Revision Petitions 
out of which the Full Bench reference 
arose were filed against the returninS? 

(2) I. L. R. 40 Mad. 389=5 L.W .: 789 
(F.B,), (1) (1868) 3 M.H,C,R, 424, 

Honourable the President Sir Charles 
E. Trevelyan, dated 8th November, 
1859, wae appended to that. There 
is some discussion about the nature 
of the landed property seized in para· 
graph 14, at page 546 : 

•• The bulk was retained by the Rajah 
contrary to the provisions of the Treaty 
b.r which the Province was ceded to the 
East India Company in 1779; but accord­ 
ing to my view as expressed in the early 
part ef this minute, it matters not in 
what manner the property came in to the 
possession of the Rajah. Whatever actu­ 
ally belonged to the Rajah at the time of 
his death is included in the escheat, and 
now belongs to the Government.'' 

There ia still f urtber discuSBion 
regarding the 14 villages claimed .by 
the mother of the late Rajah as 
having been granted to her by her 
late husband, Rajah Sarabhoii and 
the minute showed that since the 
villages were not only managed but 
their proceeds were appropriated by 
the Rajah they were treated after 
1827 entirely as his own property 
and therefore the question of these 
villages should form the subject of 
the escheat. We need not refer more 
to this decision because it was after 
1862 that ·there was a re-grant or 
reatoration of the villages to the 
Rajah's heirs. 

The next decision relating to this 
estate is in Jijoyiamb(!), BaviSailm v , 
Kamakshi Bayi Saiba (I), which 
arose out o( a suh by two w:dows' of 
the late Rajah against the senior 
widow and an alleged adopted son 
oE the late Rajah for a division of 
the immeveable properties which 
had been made over by the Govern· 
ment of Madras to the senior widow 
and for cancellation of the adoption, 
made after the death of the Rajah. 
The High Court held that during the 
time the Government held the estate, 
that is, during the interval between 
the death of the Rajah until the 
restoration o( the estate by an act of 
State, it was held in absolute owner­ 
ship in the Government and there· 
fore, the .suit by the two widows 
could not be maintainable. Evidence 
regarding restoration or relinquish· 
ment is extracted in the statement 
oE facts at page 428 which is as 
follows: 

iOL. W. OHID!MBARAM CHETTIAR v. RAM.ASWAMI ODAY A.R 
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Estate came within the definition of 
the "Estate" in S. 3 (2) (d} of the Act. 
Seshagiri Ayyar, J., agreed with the 
learned Chief Justice while Sadasiva 
Ayyar, J ., in assenting to the proposi· 
tion that the particular village, 
namely, Mokhasa Ullikodai village 
was an estate restricted the scope of 
the ref er erree to that village alone 
and did not want that the decision 
should be understood to cover all the 
villages comprised in the T anjore 
Palace E'ltate, 

Mr. Kesava Ayyangar for the 
appellant commented upon the deci­ 
sion by contending that it could not 
be thatthe decision of the Full Bench 
is applicable to the entire estate by 
supposing that resumability is neces­ 
sary in all th~ inams ~dtl tb~t because 
it was conceded in that case that the 
kudivaram right in Mokhasa Ullika­ 
dai village did not belong to the 
estate the scope of the Full Bench 
decision should be restricted to that 
particular village only. He also con· 
tended that the correct way of inter· 
preting the decision in Ji,joyiamba 
Bayi Saiba v, Karnakshi Bayi 
Saiba (I), is by stating that the 
original nature of the properties was 
restored by the relinquishment or 
restoration and if that is so. what was 
the private property o/ the Rajah 
retained its character as such and 
they became the privn 'e properties of 
the grantees after 1862. It cannot be 
disputed that the adjudication in 
Sundaram Iyer v. Ramachandra 
Iyer (2), can apply only to the parties 
to that litigation and any question 
regarding the nature of any of the 
other villages could not be res judicata 
by r eason of the Full Bench decision. 
Such being the case the Full Bench 
decision can only be a source of great 
authority. 

Let us now see how this case was 
understood in subsequent judicial 
pronouncem ents and also how later 
decisions have discussed the nature 
of the other villages comprised in the 
Tanjore Palace Estate. In S. A. 
No. 1413 of 1924 Phillips, J., came 
to the conclusion that the Full Bench 

(2) I.L.R. 40 Mad. 389=5 L.W. 789 
(F.B.) 

of the plaints filed in the Court of the 
Revenue Divisional Officer, Kumba­ 
konam, under S. 77 of the Madras 
Estates Land Act, I of 1908, on the 
ground that the Revenue Court had no 
jurisdiction. Ayling, J .• in [orrnulat­ 
ing the question for reference to the 
Full Bench did not express any opi­ 
nion on the point. Seshagiri Aiyer, J., 
in a more elaborate discussio n ref er· 
red to S. 3 (2) of Act I of I 9C8 in 
order to find out under what provi­ 
sion of the sub-sections to the main 
section the villages came in, During 
the arguments before the Full Bench, 
Sir John Wallif, Chief Justice, stated 
that it was not possible to go back 
en the decision in J ijoyiamba Bayi 
Saiba v, Kamak!hi Bayi Saiba (I}, 
which stated that there was a grant 
and that resumabilily 'was no! !he 
essential sine qua no» of an inam. It 
was also argued befor e " the Full 
Bench that since inarns were register­ 
ed under Regulation XXXI of 1802 
and the Palace Estate was not regis­ 
tered as such, it could not be consi­ 
dered to be an inam within the 
meaning of the dc:fi nition 'E-Jtate' 
under the Act. ln hi5 judgment, Sir 
John Wallis. C.J ., traced the history 
of these 199 villages and referred to 
the earlier decisions to which we have 
nlmidy alluded and gince it wiu 
admitted before him that the ~~di. 
varam right in the village which was 
the subject-matter of the appeal and in 
almost all the other villages, did not 
belong to the estate he came to the 
conclusion that the villages should be 
deemed to be inams within the defini­ 
tion in S. 3 (2) (dJ of the Act, and 
therefore answered the question in 
the effomative. He was cf the 
opinion that the nature of the inam 
was a peculiar one and though com. 
monly known as mokhasa grant it 
cannot be said to have been granted 
on what is known ns mokhasa but was 
intended to be regarded as an inam of 
a dignified character. He held the 
view that S. 3 (2) (d) of Act I ol 1908 
brought within its ambit inams which 
were irresumable in character. In the 
end the learned Chief Justice came to 
the conclusion that ail the villages 
cons ti tu ting the T anjore Palace 

(1) (1868) 3 M.H.C.R. 424, 

421 OHIDAMBARA M OHETTU.R "· RAMA.SW nu OD.A YAR 
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(~) (1868) 3M~H.tl.R.. 424. 
(6) I.L; R. 59 Mad, 633=43 L.W. 734 

(P,O,), 
(7) I .• L.R.> 48 '.M:sd, l.. 

there are obger-vationg in the jud~­ 
metit of both the. learned Judges with 
regard to the. nature o( the holding 
of these t99 village!!·. Though the 
point in dfspule. in that litigation 
r;elt\ ted to th.e. claims . of rival hell's the 
history ol the Tanjore Palace. Estate 
l1ap .he~o consideted by the learned 
Judges. Spencet,.Offg.C.J.,.at page25, 
remarks that he was unable to foHow 
the learned Judg~tl in Jf,jp'J/iamha Bavi 
Saiba v, Kamakski Bayi Sai'ba (5), in 
their conclusion tha.t what. was relin­ 
quished at the time in .J 862 was a 
granl of grace and layour than a res· 
to!'ation of the prop.erty t.o those enti­ 
t led to it hy right of sueeession, The 
learned Judges seemed to think tha.t 
the re-grant meant to restore to the 
parties the rights which were in tbe 
property at the time of seizure. This 
case is important only in this respect, 
that is, that it was not definitely taken 
for granted that the relinquishment 
was a regrant. The other learned 
Judge, Kumar:aswr.mi Sastri, J., at 
psge 98, a.fter quoting the letter lrcm 
the Secretary lo the Gove.rnmetit of 
[ndia •.. Foreig11 Depar1roent, to the 
Chief Sectete.ry to the Governm~nt of 
M:ldras,. dated 23rd. Junf', 1862, ciifJ· 
ctis~ed the matter at pages .1 l l and 
114 ~n.d .. express.ed the opinion 1hat 
though the telinquishm.tnt tnade. by 
vittue o.f the seizare. irt the profe:.ssed 
.exercise ol the sove!"eig11 rights rl'lilY 
have the eftc;'<t 9f " h;,§,h arunt,, ~liH 
the poi;ifkm wh.en the Government 
restdved to . relifrqtiish the prr;.ip~rty 
was to givi:; it haok to the heirs of the 
Rajah, thr.t is to say, to tbe pen-.ons 
wh~ would have . taken the property 
on the death of the Rt>j ah he.d there 
beeri no ~eizu.re. There is a (:lcli11ite 
prono.uncemerH as teg.ards the rights 
conferred by the letter ol relinquish· 
rr1eot. The decision of their Lord. 
ships of the Judidai Committee in 
Ohota Raja . Sa.heb v •. Sundaram 
Iyer (6), which cqnfirmed the d.eci· 
sion . in !r!altataf,aft of KoZhapur v. 
Sundaram ]yet (7),. does not contain 
any specific opinion r.egarding the 
nature of the regranl• 

decision in Bunilaram Iver v. Rama. 
cltandra Iy~r { l ), did net ·mean to 
decide and in fact did not decide that 
the whole of the Tanicre Palace 
Estate was an 14es.tate11 within the 
me.aning of S. 3 (2} Cd) of Act 1 (lE l90S 
because the Full Bench .did not defi­ 
nitely say that .. their. a11.swer to the 
reference should. refer to· all the 
villa.ges comprised in the .Taniore 
Palace fatale but that it should be 
confined to the particular yillag.e in 
qu.estion. The finding of the lower 
appellate Court in that case was that 
lhe. Palace Estale ha.d bolh melvaiam 
and kudlvaram rights in . the lands 
comprised in the litigation. The learn• 
ed Judge understood the Full Bench 
de:cision as not being eonelu1:1ive with 
respect. to other villages forming part 
of lhe T a.r1jore P~lace Estare, There 
was a Letters Patent Appeal ag.ainst 
that decision wherein the view taken 
by Phillips, J .. was cOl1firmcd .. 

ln an earlier judgment r.cport.ed in 
Rpja Ram Bao v.Sundaram her (2), 
Sankaran Nair, J.. bad to consider 
the nature of Ve11nur R&m:iswah'li 
Thouatn which formed . part of tha 
Taniore Palf!ce E.ltate. Acoepti.o.gth.e 
finding of the lower Court that both 
the watams have been admittedly 
ln the enjoyment of the Rant.ts 
who were the grantees under the 
grant ol 1892 he held that the lands 
in question could not come wifhiri the 
definition of "estate" in fi.,. 3 CZJ Hl 
Act I of t908. 

Krishnan, J., fo an observation 'in 
Nallauthu Padayachi v. Sri1;ivasa 
Iyer OJ. seems to have inrerpseted 
the Full Bench decision as laying. 
down that the whole of the r aniore 
Palace Estate was an estate under 
the definition .• in s~ 3 (2} (d) of the 
Estates Land Act but there is no dis­ 
cussion about the merij s ·of the ques­ 
tion. 

Succession to the Taniore Palace 
Estate had been tbe subject .of lilign· 
tion which came up to the High Court 
i l'l the case reported in Maltarctfa of 
Kolhczptllf v. Sunda'la/m Iyer (4), and 

(1) I.L.R .. 40 Mad, 389::-5 .L. W. 789 
(F. :B.). 

(2J (191Q) 8 M.L.T. 350. 
(3) :t~24 :M.W;N .• 378::::19 L.W. 369. 
(4) (1924) 48 Mad, i, 

701.. w. OBl:OA.MBARAM OHETTlA.R e, R!MASWAMI·O.DA.YAR 
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expression of opinion the learned 
Judge discussed the evidence regard­ 
ing it Eer coming to the conclusion 
that it was an estate. One thing is 
clear and that is that despite a 
disposition on the part the learned 
Judge" to take the view that the 
Full Bench decision laid down a 
general proposition that the villages 
comprised in the Taniore Palace 
Estate would be "estate' within 
the meaning of S. 3 (2) (d) of the 
Estates Land Act, still they conai­ 
dered it necessary to discuss the evi­ 
dence regarding each vilJage as and 
when it came up for consideration to 
find out whether the Full Bench deci­ 
sion can correctly be applied to that. 
The learned Jud1es also relied on the 
fact that the Full Bench decision will 
not be binding upon the parties other 
than those who were before the Court 
in that case. The Privy Council had 
to consider the nature of the proper 
ties in Secretary of Stata /or India v, 
Thinnappa Chettiar (5), with regard 
to the village of Someswarapurani 
comprised in the Tanjore Palace 
Estate when considering the appli. 
cability of the Madras Irrigation Ceu 
Act (VII of 1865) to that village. ~ir 
Madhavan Nair, who delivered the 
jua1rne"t ef tke J miieial Committee, 
ref erred to the history of the grant 
at pages 233 and 234 in eeienso and 
formulated the question whether the 
Taniere Palace Estate which came 
into being as a result of the grant by 
the Government on 21st August, 1862, 
constituted an engagement with the 
Government entitling the grantees to 
take water for free irrigation. The 
contention put forward on l::ehalf of 
the Government was that the grant of 
the village conveyed to the holders of 
Tanjore Palace Estate only the right 
to collect full land revenue, that is, 
melwaram due on the lands and that 
it did not constitute an assignment of 
the land. The discussion at pages 239 
to 241 of this judgment indicates that 
the relinquishment in 1862 restored 
to the grantee full proprietary rights 
over the properties but their Lotdships 
beld that they were not called upon 
to expreu on opinion as to whether 

t5) 1.L,R. 1944 Mad. 227=56 L,W. 669 
' (P, 0.), 

After the decision in Jijoyio.mbs. 
Bayi Saib« v. Kamakshi Bay;, 
Sasba (l ), the next time when the 
nature of the estate was considered 
in the reported decisions was in Srini­ 
vasa Iver v. Nollamuthu. Pada:ya. 
chi (2),. by Waller and Madhavan 
Nair, JJ,, and in their order calling 
for a finding the learned Judges stated 
that the lower appellate Court in that 
case misunderstood the Full Bench 
decision in Sundaram Iyer v. Rama· 
ehandra Iyer (3}, as ref erring to the 
whole of the Palace Estate and not to 
one village alone and directed the 
Subordinate Judge to submit a finding 
whether the disputed lands were a 
village as contemplated in S. 3 (2) (d) 
of the E~tates Land Act or whether 
apart from the Act the defendant had 
any oc~upancy rights. The reasoning 
of that case shows that the relinquish· 
ment in 1862 restored the anterior 
rights of the parties and since at the 
time of seizure the Rajah was entitled 
to both the warams the lands in ques­ 
tion did not form an estate within the 
meaning of S. 3 (2) (d). The impres­ 
sion that can be gathered from this 
judgment is that if both the warams 
vested in the Rajah with regard to 
any particular village then the relin­ 
quisktneftt er re.izrAt5l wMld no] 
deprive the landlord of those rights. 
Though, ther~krr~, they understood 
the Full Bench decision in Su11daram 
Iyer v. Rd'tna<;h(mdr<L Iyer (3), as 
referring only to a particular village 
it was considered necessary to find 
out the nature oi the rights in each of 
the villages separately, Venkata· 
ramana Rao, j., .delivering the judg­ 
ment of the Bench in the case 
reported in Joqannatha Pillai v ; 
Rcmanaihan Ohettiar (4), understood 
the F uU Bench decision as containing 
a general finding with regard to the 
whole estate. After ref erring to the 
earlier jut:lgments it was observed 
that if the Full Bench decision is to be 
given full effect there could only be 
one· answer and that is, the village in 
question was an estate. Despite that 

(1) (1868) 3 M.H.C.R. 424. 
(2) A.l.R. 1928 Mad. 1245. 
(3) I,L,R. 40 Mad, 389=5 L,W, 789 

(F.B.), 
(4) (1938) M.W,N. 1284. 

Vol. 70-56 
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Palace Estate had become an estate 
by reason of the Madras E~tates Land 
(Third Amendment) Act XVHI of 
1936. Adverting to the Full Beneb 
decision in Sundaram J'l/er v, Bama­ 
chatidra lyer ( 1 ), the learned Judge 
observed that it was not necessary to 
determine whether or not the village 
of Kaduveli formed an estate within 
the definition of the Estates Land Act 
as it stood before the amendment of 
1936. The learned Judge observed at 
pages 700 and 701 as follows : 

"The Full Bench whic:h decided Sun­ 
daram 1,er v. Ramach1r11ndra 1,e,. (1), 
answered in the atiirma"tive the question 
whether the Tanjere Palace Estate was .an 
estate under the. MadrH Act I of 1908. 
Thi;; decision has in some oases been dis· 
tinituished on the ground tha~ only one 
village was then under the oonsi~eration 
of the Court; but in terms the answer of 
the Full Bench appears to include the 
of whole of the estate. There i1 
much to be said for the vilew that, when 
the irant is considered as a whole, it muat 
be regarded as a grant of the land revenue 
to a person not owning kudiwaram in the 
lands although it can be shown that in 
the ease of individual lands in the estate 
the kudtwaram interest which had been 
previously owned by the :R~ajah was Inelud­ 
ed in the rendition to his heirs, Whatever 
be the effect of the application of the 
Madras Act I of 1908 to this estate all 
doubt is removed by. the passing of the 
Amending Act in 1936." _ 

In regard to Nadhupadugai Mel­ 
pathi one of the vi!lages forming part 
of the Tanjore Palace Estate this 
Court decided following Bundaram 
Iyer v. Ramaehandra J'Ver (I), that it 
was an estate under the Madras 
Estates Land Act for the reason that 
all the villages pertaining to the Tan­ 
jore Palace E!ltates were granted in 
inam by the Governme:nt to the heirs 
ol the RDjah of Tanjere. The learned 
judges, Subba Rao and Pancbapakesa 
Ayyar, JJ., in .Abdul Rahim.», Swami­ 
natha (3 ), interpreted the Full Bench 
decision as direct author.ity for the 
conclusion that the entire body of the 
villages pertaining to the Tanjore 
Palace Estate should be held as inams, 
They ref er to the earlier deciaions 
which we have considered above in 
which this question came up for con· 
sider.ation including Jagadeesam 
Pillai v. Kuppammal (2), and dis· 

(3) I.L.R. 1~55 Mad. 744. 

the villages are estates within the 
meani•g of the Madras Estates Land 
Act. Though the decision in Bunda. 
ram Iyer v, Ra.amchandra Iyer ( 1 ), 
was cited before them the correctness 
of it had not been adjudicated upon 
in the judgment. The word 'relin­ 
quishment' has been interpreted as 
restoration of the private property of 
the Rajah to his heirs in all its inte­ 
grity and without any reservation of 
any kind of ri2ht in favour of the 
Gcverement. That the Full Bench 
decision in Sundaram l;ver v. Rama­ 
chandra Iver (1), had not even the 
implicit approval of their Lordships 
is sufficiently obvious and it seems to us that if it were ncce~aary to decide 
whether the 199 villages are estates 
within the meaning of S. 3 (2) (d) of 
tbe Estates Land Act the Judicial 
Committee might have taken a differ· 
cnt view. They refer to the decision 
in Sundaram Iyer v. Ramacha11dra 
Iyer {1 ), [orthe purpose of remarking 
that the grant was an irresumable one 
and conclude that having re g ard to 
the nature of the grant of 1862 the 
T anjore Pa lace Estate, if treated as 
an inam must be treated as a peculiar 
kind of inam ard the estate appears 
commonly to have been spoken of as 
a Mokhasa grant which it is not. There 
was also an underlying implication 
to treat these villages as the private 
property of the Rajah. But one thing 
is abundantly clear and that is having 
in more than one place referred to the 
decision in Bunda.ram Iyer v. Rama. 
chandra Iyer (I) and also having 
considered the question as to whe­ 
ther the land revenue alone had been 
granted without the kudiwaram rights 
by the grant of 1862, the Privy Council 
has expressly refrained from approving 
of the correctne ss of the decision in 
Bundaram Iyer v, Ramachandra 
Iyer (I). 

Then again the history o( the nature 
of the T anjore Palace Estate has been 
noticed by Wadsworth, Offg. C.J., in 
J aqadeesam Pillai v Kuppammal (2) 
when considering whether Kaduveli 
village forming part of the Tanjore 

(1) I.L.R. 40 Mad. 389=5 L.W. 789 
(F.B.) 

(21 I.L,R. 1946 Mad. 687 at 699 and 
690=59 L.W. 151. 

70L. W. OHIDA:MBAIU.:M OHETTIAR v. RAMABWAMI ODAYA'.R 
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(4) I.L.R. (1944) Mad. 227=56 L.W. 669 
(P.O.), 

(5) I.L.R, 40 Mad. 389=5 L.W. 780, 
(3) .A, I. R. 1928 Mad, 1245, 

/or India v. Thlnrtaf>pa Ch.Uiar (4) 
has not, in fact, cut a doubt on the 
wide proposition laid down in 
Sundaram Iyer v, .Ramaehandra 
Iyer (5} and in. regard to Janda which 
were under consideration in that 
litigation, he held that it waa an 
estate within the meaning ol tho 
Estates Land Act. A finding wae 
called for from the lower appellate 
Court as to whether the lan·da in 
question were private lands and not 
ryoti lands and the Deputy Collec­ 
tor, Kumbakenam, submitted a 6nd· 
ing that the lands were not ryoti and 
hence the plaintiff was not entitled 
to get any paths. under S. 55 of · the 
Estates Land Act. That finding was 
accepted by this Court by one of 
us ~Govinda Menon, J·>· Rashava 
Rao, J., in S. A. No. 2343 of 1947 
took the view while agreeing with 
the decision in Srinivasa Iyer v. 
Nallamuthu Padayachi {6) that it 
cannot be said that every piece of 
land aituated in any village in the 
Tanjore Palace Estate can be regard­ 
ed as an estate within the meaning 
of the definition and that nidence 
must be gone into to decide whether 
any particular village had both the 
warams or not. It ia pertinent to 
remember that the land in question 
in that second appeal waa situated 
in the Pannimangalam village which 
has been considered as a whole inam 
village by the learned Judge. The 
disputed lands in these appeals 
which we are now considering are in 
Orathur padugai which ia ·also a 
part of Pannimangalam village. 

Mr. T. M. Krishnaswami Iyer foe 
the respondents urges that even if 
at the time of the seizure tbe 199 
villages formed part of the private 
estate of the Rajah of Tanjore in 
which he held both the warams by 
the very nature of the relinquishment 
or re-grant it has not revived the old 
state of things and, therefore, the 
rights of the parties should be deci­ 
ded as and £rom the grant itself 
which according to the learned 

(1) (1924) M.W.N. 378=19 L.W. 369. 
(2) A.I.R. 1928 Mad. 1245. 
(3) (1938) M,W,N. 1284. 

tinguished Nallamuthu Padayachi v, 
Srinivasa Iyer (I), and Srinivasa 
Iyer v. NaUamuthu Pada~achi (2), 
followed Jaganathan Pillai v. Rama­ 
nathan Okettiar (3), and held allir­ 
mativelr thar the Full Bench decision 
was authority for holding that the 
entire Tanjore Palace Estate. is an 
estate within the meaning of S. 3 (2) (d} 
of the Act. It has to be not-iced that 
though this judgment was pronounced 
on the 4th February 1954, no refer· 
enee has been made in the judgment to 
the decision in Secretary .of State for 
India v, Thinnappa Chetiia» (4 •. The 
decree and judgment of Subba Rao 
and Panchapakesa Ayyar, JJ., are 
now pending in appeal before the 
Supreme Court aa a result of leave 
grnnted by Panoh6pnkcno . Ayyar. 
and Baaheer Ahmed Sayeed, JJ , in 
S. C. C. M. P. Nos. 6623 and 6625 of 
1954 by their order, dated 25th 
February, 1955, in which Panchapa­ 
kesa Ayyar, J., has observed that 
the ruling in Secretary of State for 
India v. Tltinnappa Chettiar (4) was 
not cited be lere Subba Rao and 
Pancbapakesa Ayyar, JJ ., and there­ 
fore the question involved ia of 1uffi· 
cient importance to be taken to the 
Supreme Court. 

A Bench to which one of us 
(Govinda Menon, J.) was a party 
noticed the conflicting decisio.ns as 
considered above in S. A. No. 15 U 
of 1948 and observed that in the 
state of authority it was unnecessary 
to expreaa any opinion regarding the 
entire estate and confined the deci­ 
sion only to the question as to whe­ 
ther the hamlet under consideration 
PatUswaram Tha\Hmalapadugai, a 
part of Thenampadugai, is an 
estate within the meaning of Act 
XVIII of 1936 and on the evidence it 
was found that it was an estate. In 
his order calling for a finding in 
S. A. No. 2465 of 1948 on the 19th 
March, 1953, Satyanarayana Rao, J. 
has also discu11ed all the cases and 
he was inclined to take the view 
that the decision in Se-0retary of State 
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part of the officers of the 6-overnment 
were nullities it would follow she hae no 
interest at all but tbat b.er property 
remains in the British Government to 
which it was confiscated." 
From this it is urged that we have to 
look at the substance of the re-grant 
and nothing more. Another case on 
which great reliance was placed was 
Si,rdhar Bhatnnan Singh, v. Secretary 
of State for India (2), which held that 
seizure by right of conquest must be 
regarded as an act of State and is not 
liable to be questioned in a municipal 
Court,· following The Secretary of State 
in Council of India v, Kamaehee Boys 
Sahzba (3 ). The observation at page 
44 regudinK thti eff cct of certain 
directions to the Ent India Company 
alter the conquest of Punjab which 
was contemplated to make what may 
be called a tabula rasa of tenures of 
n particular kind and to re-grant them 
upon terms e nrire ly at the discretion 
of the British Goverr:ment were relied 
upon. It is, no doubt, true that in 
more than one place the judgment 
relers to the el feet of re-grant but we 
are not able to find much analogy bet· 
ween that case and what we have to 
consider. Learned Counsel also 
brought to our notice the decision in 
Vajesingji, Joravrarsingji, v, Secretary 
of State for India i'n Ocu11cil (4), 
which also dealt with the question of 
seizure of certain lands. The next 
case cited was the we ll-known case 
Cook v. Spri'n (5 ), where the Judicial 
Committee held that where the British 
Crown annexed certain lands such 
arlnbati6nt bei11~ al\ ad of StAt~ lnY 
obligation assumed under a treaty to 
that effect either to the ceding sove­ 
reign or to individuals is not one 
which municipal Courts are autho­ 
rised to enforce, following The Secre­ 
tary of State in Council of India v. 
Kamaehee Boye Sahiba (3). 

The other cases on which the 
learned Counsel relies are: : Secretar11 
of State v. Bai Raj Bai {6), and Rahae 
Behari Lal v. Kanhaiya Lal (7). In 

(2) {1874J L.R. 2 I.A. 38 (I'. C,). 
(3) (1859) 7 M.I.A. 476. 
(4) I.L.R. 48 Bom, 613=21. L.W, 28. 

{P.O.), 
(5) L.R. (1899) A.C. 572,, 
(6) L.R. 42 I.A. 229=!.L.lt. 39 Bom. 

625=2 L.W. 731 (P.O.). 
(7) A.I.R. 1940 Oudh 289. (1) (1879) L, R. 6 I. A. 63 (P.O.). 

Counsel can only be that when the 
sovereign makes a grant it is only in 
respect of the right to collect revenue 
and, therefore, the grantee is enti­ 
tled only to melwaram right alone. 
It is argued that since the restera­ 
tion of the lands was a grant by the 
Crown a construction most strictly 
a~ain1t the grantee and more bene­ 
ficial to the Crown should be adepted 
and if so nothing will pan to the 
grantee but by dear and express 
words. He relics upon certain pro· 
nouncements which sbow that after 
there baa been a confiseation, seizure 
or exchange or regr ant either to the 
heirs of the orisinal owner or to 
third parties the only inference that 
can be drawn is that the grant con­ 
veyed nothing but the right to collect 
the revenue and the Rew title con­ 
ferred should naturally be deemed to 
be on the terms of the grant. The 
question which their Lordships of 
the Judicial Committee had to cc;>n· 
sider in Nauub Nalka Jahn Sahiba 
v , Deputy Commissioner of Luck­ 
now ( 1) was with respect to the effect 
of confiacation oE certain properties 
as a result of the Mutiny in 1857 and 
the consequent re-grant Ito the 
former ewners. TJ.eir Lordship held· 
that the effect of Lord Canning's 
Proclamation of the 15th March, 1858, 
was to divest all the landed property 
lrom the proprietors in Oudh and to 
transfer it to and vest it in the British 
Government. Consequently all who 
since that day claimed title to such 
property must claim through the 
Government. Where the regrant is 
made to a former owner the new title 
will depend entirely on the terms of 
the re-grant and if such re-grant is 
made for life only no suit can be 
maintained to rectify the alleged mis· 
take. There cannot be any resuscita­ 
tion or revival of the old things. At 
page 7 4 we find the following obs er· 
vations : 

"Those rights, whatever they we:e, were 
confiscated and the sole question is what 
in tereet, if any was re-granted to .her , 
Looking at the whole of the proceedings 
which have been concluded, it appears to 
their Lordships abundantly clear th~t _no 
more was granted to her than a perm rssron 
to occupy the palace fo:r her life. If the 
acts which she seeks to impugn on the 
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{6) (1988) M.W.N. 1284. 
(7} I.L.R. (1955) Mad. 744, 
(8) I,L,R. (1944) Mad, 227=56 L.W. 

669 (P,C.). 

circumstancea the learned Counsel 
contends that the kudiwara m rights 
could never have pasaed to the 
grantees. In our view, Sundaram Iyer 
v. Ramocbandra lysr (5), cannot be 
understood as laying down a co nelu­ 
ai ve decision that all the villagea 
constituting the Tanicre Palace 
Estate are estates within the mean­ 
ing of S. 3 (2) (d) of the Estates Land 
Act in that only melwaram alone 
vested in the Rajah. Even in all 
those cases where the Full Bench 
decision ia understood as laying 
down a general law evidence wu 
gone iato to 6nd out whether the 
kudivaram right vested in the 
tenants. Jaqannatha Pillai v. Roma­ 
nathan Cheitiar (6), Abdul Rahim v. 
Swaminathari (7), and S.A. No. 2465 
of 19i6 r~v;ol thQ f 19t lhcat &ho 
learned J udgea who decided each one 
of them did not proceed to base their 
conclusion on the Full Bench deel­ 
sion alone. 

It is, therefore, clear tliat beeauee 
the Tanjore Palace Estate consisted 
of a number of village• it is 
'not right to treat the entire estat~ 
itself for the purpose of the de6ni:. 
tion of the Madras Eatates Land 
Act as one single inam village 
failing within the provi1ions of 
S. 3 (2) (d) oE the Act 10 that what. 
ever land is situated within an:Y., of 
the villages comprised in the estate 
would neceHarily be land 1ituated 
within the estate under tbe ~1tate1 
Land Act. But one thing is clear and 
that is, that none oE the decision• 
regarding any of the village• eem­ 
prised in the Tanjore Palace E1tate 
has so far, decided that the entire 
area comprising the 199 village• 
belonged to the Rajah Bl his private 
property, that is property, situated 
in the ryotwari area paying land 
revenue to the Government. In Secre­ 
tary of State for India v. Thinnappa 
Cheitiar (8), their Lordships of the 
Judicial Committee treated the grant 
as an inam of a peculiar kind and 
there was no question of treating the 
tame as the private µroperty of the 

the earlier case it was held that if 
before the ceding of any territory to 
the British Crown by a feudatory 
prince there had been any legal sub­ 
sidiary rights created in others by 
such a prince such rights cannot exist 
after the cession. The only leeal 
enforcible rights are those which by 
agreement express or implied or by 
legislation the new sovereign chose 
to confer upon them, following the 
Secretary of State in Council of India 
v, Kamachee Boye Sahiba (1), and 
Ocok v. Sprigg (Z). There are . obscr· 
vations in Raha» Behari Lal v. 
Kanhaiya Lal (3), in practically the 
same strain. It is not necessary to 
discuss that case in great detail. We 
may also refer to Secretary State v. of 
Bustom Khan (4}. 

Mr T.M. Krishnaswami Iyer further 
contends that according to certain 
observations in Sundaram . Iyer v, 
Ramaehandra Iyer (5), the 199villages 
could not have been the private estate 
of the Rajah but must have been the 
adjuncts of his sovereignty and what· 
ever might be the reason for his 
retention of these villsges after the 
cession of the Tanjore Raj when once 
they are seized by the E88t India 
Company on beba.lf of the British 
Crown all the previous tenure.s and 
rights that existed must be deemed to 
have been wiped out and that the 
grant of 1862 should be considered as 
Op~ning a new cbapler and Wtiti~~ eft 
a clean slate. If that is so,. it could 
not be that by the re-grant both the 
warams could in any event have been 
granted to the successors of the 
Rajah. He particularly refers to the 
concession made by the Counsel in 
Sundaram l'JJer v, Ramachandra 
Iyer (5), that the kudivaram interest 
did not belong to the estate at all. 
This is made clear from the argu­ 
ment• of the learned Ceunsel in that 
cue. Sadaaiva ber, J., at page 399 
in Sundaram Iyer v. Ramachandra 
Iyer (5), refers to the new grant as ef 
Government revenue alone. In these 

(1) (1859) 7 M.I.A. 476. 
(i) L.R. (1899) A.O. 572. 
(3) .A..I.R. 1940 Oudh 289, 
(4:) I.L.R. (1941) Kar. P.O. 94= 

2 L.W, 731 (P.O.). 
(5) I.L,R. 40 Mad. 389=5 L.W, 789, 
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the jurisdiction of the civil Court to 
hear the suits. We do not think that 
there is any question of jurisdiction 
involved in these cases. What haa 
t~ be considered is whether in the 
circumstances of the case the burden 
of proof is on the plaintiff or not. A 
large body of case-law hu been 
cited at the Bar but in our view there 
is no such cut and dry element of 
proof. It is urged that if the lands 
in question are part of an estate then 
since under the Madras Estate& Land 
Act a suit for ejectment is not main· 
tainable in a civil Court, the defence 
put forward amounts to an ouster of 
jurisdiction and, therefore, the party 
seeking to oust the jurisdiction o' th~ 
civil Court must establi1h his right 
to do so. In that case the burden 
will be on the defendant. See the 
decision in Sri,math J agannathachar. 
Falu v. Kutumbarayudu (I).. The 
observations in the well-known caac 
in Naina Pillai Maracair v. Rama­ 
naihas» Cheitiar (2), where their 
Lordahips held that it is for the 
defendants, tenants, to prove that 
they had the right of occupanery 
under the Estates Land Act where 
the title of the landlord had been 
admitted was specifically relied upon. 
Various paHages from that judgment 
where the matter is discuased were 
bronght to our notice. The decision 
in Srimath J agan11athacharyalu v, 
Kutumbat"a~·udu (I), was accepted by 
the Judicial Committee in Ramayya 
v. Lakshminarayana (3). At page 452 
their L.ord1hips sH th~t tho b\Jrdon 
is on the party who maintains that 
the general rule namely, S. 9, Civil 
Procedure Code, is not applicable . 
Our attention was also drawn to the 
decision of the Supreme Court in 
The District Board. Tanjore v. Noor 
Mobomeed. Rowther (4), were Maha­ 
jan, J., refers to the fact oE the late 
Mr. Somayya, learned Counsel for the 

. tenants in that case conceding that 
the burden of prooE that certain lands 
constituted an estate is upon the 

(1) I.L.R. 39 Mad, 21 and 24. 
(2} I,L,R. 47 Mad, 337=19 L,W, 259 

I 
(P.O.). 

(3} .L.R. 57 Mad. 443=39 L.W, 329 
(P.O.). 

586=65 L,W, 98, 

Rajah. Though therefore, there are 
expressions of opinion here and there 
in some ol the judgments to the effect 
that the lands were originally the 
'property of the Rajah, still we have 
to take it that the restoration or rel in­ 
quishment or regrant should be consi­ 
dered to be Lhe root of a new title. 

Such being the case, the issue has 
'to be decided on the evidence as to 
whether the plaintiff in each of these 
suits is entitled to both the warams, 
Learned Counsel for the appellu:it 
brought to our notice that the . lands 
in question are not comprised in a 
whole h1am village as there has been 
_no ~rant u such but that ther IUD 
grazing 6elds or padugai• without 
BRY human habitation and without 
any village aite and argued that such 
being the case, it cannot be said that 
there was a grant of the village. We 
_·ahall deal with this aspect of the 
case later on. 

But before doing so, it is necessary 
to advert to the argument that the 
"lower Cosrt has thrown the onus of 
proof wrongly in putting the burden 

. on the plaintiff to show that he ha• a 
right to eject the tenant. The com­ 
plaint is that ·in more than one place 
the learned Subordinate Judge hes 

. proceeded on the footing that the 
plaintiff has not discharged that onus 
that lies on him to prove t,hat the 
lands in q11eation are private lands. 

·See the beginning of paragraphs 29 
and 35 and the end of paragraphs 40 

.,and 41 of the lower Court's judgment. 
Jt is no doubt true, that. the learned 
Subordinate Judge has dealt with the 
question of the burden of proof in the 

. manner stated but he has also gone 
into the evidence before coming to 
the conclusion though not as elabo­ 

. rately as should have been the case. 
_According to Mr. Keseva Iyengar, 
under S. 9 of the C. P. C., a civil 
Court has got the right to adjudicate 
a civil dispute which is within 
the pecuniary and territorial 
jurisdiction oE that Court and any 
party that denies that juriadictien 
should affirmatively prove it. Learn· 
ed Counsel suggeats that the view 
taken by the learned Subordinate 
Judge on the question of burden oE (4) {1952) ~ M.L.J. 

_proof is tantamount to a denial of . 1'9 and 104-{S,C.), 

iO L. W. OlUDAMBARAK ~HETTI.AR », RUt:ASW AMI ODAY AR 
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a whole do"es not support the conclu­ 
sion that the proposition of law laid 
down therein as regards the burden 
of proof is a general proposition. 
The discussion at pages 577 and 578 
was specifically relied on. 

In the present case we do not wish 
to rest our decision· merely on the 
principle of the burden of proof. 
Elaborate evidence haa been Jet in 
on both sides and our conclusion 
will be baaed on the analysis of that 
evidence and not merely on the aca·­ 
demic question regarding burden of 
proof for as has been remarked very 
ohen by the Courts of the highest 
authority when once the entire evi­ 
dence is before the Court the onus of 
proof ie only a matter of minor inte­ 
rest as the case has to be decided 
mainly on tho eridenoc, I( the villu~ 
in question is a minor inam then the 
deciaion of the Privy Council in 
Lakshmonna v. Venkateswaralu (5), 
will be applicable. If on the other 
hand it is an estate as claimed· by 
the defendants. the Supreme . Court 
dcciaion in the Distric» Board, Tan· 
jore v. Noor Mahomed Rowther (2), 

·will be applicable. Under these cir· 
cumetances the queati•n we have to­ 
tleeidc ia whether the village of 

· Oratbur padugai is an estate or not. 
Tho queation of tho nature of tho 

lands in dispute has to be viewed in 
two aspects anc! they are firstly whe· 
ther Orathur padugai is an estate 
and secondly even assuming that the 
lands are situated in an estate whe · 
ther they are private lands and not 
ryoti lands. H it is tbe former, the 
plaintiff is entitled to succeed and if 
it is the latter, the suits will have to 
be dismiased. 

ln order to establish that the lands 
lie in an estate which admittedly is 
in the nature oE an inarn, we have to 
find out firstly whether there is a 
grant of an ina m and thereafter 
whether such a grant is a grant;of 
the whole village. In this case there 
is no documentary evidence in regard 
to the grant. Nor is there anything 
to show the nature of the inam. But 
from certain earlier documents a con· 
teation ia J)ut forward that there wu 
o-cr grant of the lands .a• •tlc'h. Exbf .. 

, bit A-128 dated 6th April, 1800 ia a 

party who set"s up- that contention. 
At page 104, Chandrasekhara 
Aiyar, J., also considers that the 
burden is on the tenant to establish 
that what was originally granted 
waa an estate. Raghava Rao, J., 
refers with regard to the burden of 
proo( in similar terms in Ramamur­ 
tbi Sastri v. Ammanna (I) •. Moreover 
in Tha Distrio: Board, Tanjore v, 
No@r Mahomed Rowther (2), their 
Lordships cited with approval the 
judgment of this Court in J anikirama 
v . Gopalan (3), Ramayya v , Lakshmi 
Narayana ( 4), and The District Board 
Ta'njore v. Noor Mahomed Rowther(2) 
were relied upon by Satyanarayana 
Rao, J ., for holding that the burden 
of establishing the nature of the 
occupancy rights is undoubtedly on 
tho tenenta who ,J1im them. 

On the other hand we were pressed 
with the authority of the Privy 
Council in Lakshmanna v. Venkates­ 
waralu (5), where the Judicial Com· 
mittee held that in a suit by a holder 
oE a minor inam to evict the tenant 
from the holding the bur-den is on the 
plaintiff to make out the right te 
evict by proving that the grant in· 
eluded both the raelwaram and the 
kudivaram interests or that the ten· 
ant or his predeeeHors were let into 
poneHion by &ha inllmdor under n 
terminable lease. Their Lordships 
distinguished the case in Nain« 
Pilla; Maraaair v. Ramanathan Ohet. 

· tiar (6), by stating that the decision 
does not contravene the principle 
that in a suit for ejectment the bur­ 
den lies on the inamdar as plaintiff 
to prove his right to evict and is not 
inconsistent with the decision in 
Ohi dambara v , Veerama Reddi (7). 
Their Lordships further held that the 
judgment in Naina Pillai Maracair 
v, Ramanathan Cheitiar {6), read as 
-(1}1l950)2-M:L:J;-442 it··447 ··---­ 

=63 L.W, 809. 
(2) (1952) 2 M,L.J, 586=65 L,W. 98 

99 and 104 (S.C,) 
(3J (1951) 2 M.L.J. 272=64: L.W. 732. 
(4) I.L.R. 57 Mad. 443 

=39 L.W. 323 (P.C.) 
(5) 1.L.R, {1950) Mad. 567=62 L.W. 

684 (P.O.), 
(6) I.L.R. 47 Mad, 337=19 L.W. 259 

'{P.O •. ). 
(7) I.L.R. 45 Mad. 586=16 L.W.1-0t .. 

(PC;}; 
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keep the Strotrium village and adjust 
two hundred pagodas being the in· 
come from that village tcwards 
Mokhasa, one·fif th of the revenue 
due to him, shows that the fields o( 
Pannimanialam were not considered 
as productive of any income for, if 
that had been the case, aome deduc­ 
tion should have been made toward& 
that also. Learned Counsel for the 
respondents urges that the fields of 
Pannimangalam or Pucanyamanga. 
lam referred to in Exhibita A-128 and 
A-129 could not, therefore, be padu­ 
gai lands in Mannargudi taluk but 
may ref er to the high level paafure 
lands now seen to be 1ituated to the 
west of Taniere town through which 
the railway lines pa11. That there 
was Orathur village in existence 
even as early aa 1830 is clear 
from Exhibit A-151 because in des­ 
cribing certain boundaries o( another 
village it is mentioned as to the 
north of assessed Orather village 
Nadappukarai (bund pathway], It is 
clear that there was a village by the 
name of Orathur and that was assea­ 
sed. That being the case ns early as 
1830, it seems that the village was 
not a grazing ground. The other 
documents in the case show that from 
J 880 upto the present day there is no 
doubt, that Orathur padugai village 
in Pannimangalam vattam is an 
independent entity paying aasessment 
and Las never been considered as 
pasture ground. That the word vat­ 
tam refers to a group of villages is 
now clear and Pannlmangalam val· 
tam, therefore, consists of a number 
o( villages of which Orathur padugai 
is one. If, therefore, these lands were 
never considered as pasture lands it 
could not be that the properties refer· 
red to in Ees. A-128 and A-129 are 
identical with the disputed lands, 
Emphasis is laid on the fact that the 
Orathur village had been assessed as 
early as 1830 and that it is situate in 
Mannargudi taluk and not to the 
west of the Tanjore town. The infer· 
ence is, therefore. possible that the 
fields ref erred to in Exs. A-128 and 
A-?29 do not refer to these lands. In 
this connection it has to be mentioned 
that these two documents are printed 

·sheets of paper containing no signa· 

letter to the Secretary to the Govern­ 
ment, Madraa, from the Reaid eat ol 
Taniore with regard to the arrange­ 
ment for the cue and comfort of the 
Rajah who had ceded his territory to 
the East India Company. There is 
relerence-: to Pannimangala m in 
which according to the plaintiffs the 
present Orathur padugai is situate. 
The statement there is that t·he fields 
of Pannimangaam to the westward 
of Taniore which from time imme­ 
morial have been reserved for the 
pasture of circar cows (Rajah of 
Taniere) remained in the Rajah's 
poHeHion. There is neither village 
nor cultivation on these lands. In 
answer to thi1 letter a communica­ 
tion the Chief Secretary to the 
Government to the Resident of Tan· 
[ore, Exhibit A- 129, dated 5th July. 
1800, was sent and in paragraph 5 of 
that letter it i1 stated that the Gelds 
of Pannimangalam containing nei­ 
ther village nor cultivation ahall 
ri;main in the hands of the Rajah for 
the paaturage of His Excellency's 
cowe. From this, it is argued that 
whatever might be the present con· 
dition of the lands in question, in 
1800 they were merely paa.ture lands 
without any kind of habitation, 
intended for the grazing oE the 
Rajah'• cattle. On the other hand, 
Mr. T. · M. Krishnaawami Iyer con· 
tends that in Exhibits A-128 and 129 
Pannimangalam is described as 
situated to the westwardo] Taniore 
whereaa the exact location of these 
lands la admltlec:lly not westward o( 
Tanjore town and the cattle belong. 
ing to the Rajah could not have been 
grazed in the lands which are situate 
at least thirty miles away from 
Taniore town, in Mannargudi taluk. 

Even with regard to the name 
given to the 6elds there seems to be 
some difference between Exhibits 
A-128 and A-129, in the former 
document the description is Panni­ 
mangalam whereas in the latter it is 
Pucanyamangalam. It is, therefore, 
difficult so contends the learned 
Counsel Ior the respondents, to fix 
the identity of the properties referred 
to in Exhibits A·l28 and A·129as 
the disputed lands. Moreover, the 
lact that the Rajah was allowed to 

70L. ~. CHIDAMBARAM OHE'CTI.AR v. R.AMABWA:Mi ODAYAR 
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v. V enkaiadu (1 ), they cannot form 
an estate. Great reliance is placed 
upon Ex. A-147 dated 25th August, 
1930 which is an abstract showing 
the oaimash land measurement in 
Orathur Thottam, Sithamalli Keel­ 
pathi vattarn, Nidamangalam 6rka, 
Mannargudi taluk, for faali 1240. In 
considering the measurements the 
description is given as Orathur 
thottam dittam, There are recitals 
to the effect that in the thottam, there 
are forests and that by way of grass 
tax, mattu thotti, ilandai fruit lease 
and lire wood the palace gets an 
annual income 0£ Rs. 50. In the 
above thottam natham kudiyeruppu 
(village site, residential quarters do 
not exist). The four boundaries are 
also given and the thottam is deserib­ 
ed as ekhabhogam thoitam, that is, 
thottam in which the proprietorship 
veals in lhe owner. AccorcHng lo lhe 
appellant this document would ehow 
that the Rajah was the sole owner of 
the lands and there wae no grant 
whatever of a village. We are asked 
to say that by a combined reading 
of Exs. A-128, A-129 and A-147 the 
Orathur thottam was the private 
estate of the Rajah. .We have 
already stated that Eu. A· J 28 and 
A-129 do not refer to the suit land's 
and with regard to Ex. A.147 tho 
recitals there are not ccnclualve, 

That, up to 1875, there waa no 
cultivation as such in .Orathur pad11· 
g11i ie aought to be e1tabli1hetl h~m 
Exs. AB to A·IO of which Ex. A-8 
dated 17th August, 1872 is a lease 
muchilika executed by e tenant for 
having taken these lands for the pur­ 
pose of gra?;ing cattle and for cutting 
grass for a term of five ye ors from 
fasli 1282 to 1286. The description 
of the leased property is f>eriakadu 
Orathur Siddhamalli padugai attach· 
cd to Mokhasa Pannimangalam 
Thattimal and the leuee agrees to 
surrender the property after a period 
of five years. Exs. A-9 and A.) l are 
D. C. B, accounts Ior Orathur Perta­ 
kadu attached to Mokhasa Panai­ 
mangala m Thattimal and it iutated 
therein that the lands are padugai 
waste alld the beris for cutting grau 

(1) l.L.R. 1954Ma.d. 116 
.,;,66 L.W. 1087 (F,:Bi}. 

tores nor even stating that they are 
true copies of the originals certified 
os such by anyone. We have e xa­ 
mined these· documents in questio n, 
with a view to find out their nature 
and, though. there is no reason 1 o cast 
any suspicion upon the genuineness 
of these documents from a -tr ictly 
legal point of view, it would seem 
that they cannot be admitted i n evi­ 
dence as there is no certifier' tion of 
the true nature of the copies .. From 
the very nature of things, the-.e docu­ 
ments cannot be the originals and it 
is not pretended that they ri re such, 
We, therefore, feel that Eu. A-128 
and A-129 cannot help th1~ case o] 
the appellant to show that the lands 
in question are the private lands o( 
the Rajah. If even they a re consi­ 
dered as assessed lands as early as 
1830, they should have become the 
public property belonging to the 
sovereign state of Tanjore over which 
the Rajah exercised his suzerainty 
and could not be bis private property 
and ii the entire Raj had been handed 
over to the East lndia Company under 
the treaty they continued to have the 
1atne features attached, such as liabi­ 
lity to pay Government revenue out 
of which one-fifth was paid over to 
the Rajah. There is, nothing, there· 
fore, to show that the character o( 
these lands as Raj would not have 
continued till 185 5 when seizure took 
place. 

We shall discuss the point regard· 
ing whether Orathur padugai was at 
least from 1830 recognised as a whole 
inam village at a later stage, but 
before doing so, it is necessary to 
refer to various documents on which 
Mr. Kesava Ayyangar relied to show 
that the lands in question were lands 
over which the Tanicre Palace Estate 
had absolute domain. What he con· 
tends is that because there is no entry 
in the Huzur inam register relating to 
Orathur Thottam of Pannir:nangalarn 
vattam. Mannargudi taluk, as is seen 
from Ex. A-l50, it must be taken that 
th~ padugai in question is not a vill. 
age and, if that is so, what was grant­ 
ed was not a whole village but only a 
block o{ lands, and therefore, accord. 
ins ta the .decision of Bavanaraya~a 
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1' Where a g.rant is expressed to be of a 
namedvilla,ge; the M'ea which .forms. the 
su,bject-matter of the gran ... t sha.ll be deem­ 
ed to he an estate notwitbstandin,g that it 
did not include certain lands. in the vil­ 
lage. Of that name whioh :h:a'.V'a already been 
gtan ted on service or other tenute or been 
reserved ,fox comm.un.al purposEie/' 

The, argument advanced on behalf 
of the resp~'ndents i's that Orathur 
pad u,gai is n whole in,am village 
according to l1nemonded S, 6 and in 
any event a:ftcr the amendment by 
theMadras Act XVIH of l936the 
village is an e,slate under S. 3 (2) (d) 
and l'he Explat.tation th~reto. ln 
regardto the as~e$sed n~ture. of the 
lands in. 183'0 rcfe.re.nce was . already 
made. t.o Et~ A.~147 a:n,cl ,untH 1880 it 
is alle:,g~J: l'hat Oral'hur pnduiai was 
regarded iJl .. a villa~e in Pannimaa· 
galarn. Thattimat ... Ex. A·4· of .1868 
whiob is a D. C. 'B. account relarin1 
to 0ra.thur pa.dugai attac.he.d to Mo'.• 
hasa, Partn'imal'lgalam Thattimal 
shows that. th~re are irrigation are.ea 
under tank arid thottarn, nanja and 
piUnj~ lands. lt ia c:lnar Jrom this that 
the Clltire village exeaot the waste 
lands was a~.seued. Fr.om L. A-S 
dated 4th ~eptemher, 1a10 it ia se" 
ti.at lhe pu.nj.a Ja...,da in Ora~hut vt!­ 
laa.• were taken on huu1e from riae 
Collector of Ta•iore who. was t'he 
rece.iver and manaRel' oJ the i.a:tate 
of .the R1'j 1 of Tani ore for a per.iod 
of liv•6 yelt.T8 OR payll'lr.nt of a total 
sum. oI Rs. 122-~~3 •... Eu. A-,7, A·6, 
A-12, A·l31 A-14, A·J5. Al6 a~.d 
A· 1,8 are either.adaiyolai muchilikaa 
or lea5c deeda for th~ lea~ing of t·be 
},and.a :in Orath:ur 1'ad.1Jglii vil,L~g•fer a 
term gra.ni'etLh.v the,.Colle:dor of Taw­ 
iore fr:om .. which it i.s seert that they arc 
agri!ultur~t lands :cm ~tbic.h crops 
were rai·sed,.a·ntl in allfhes.e' documents 
the de$ttii>tion. is tha..t tliie. lal'ldt1 are 
sihiate in Qrathur pac:ll1gai in.Mokhua 
Panli:imangahnn Tha-ttitrral. They 
r11ttge h:::twec n . years 1870 .. lo 1875. 
Ex. A-l 6 ~onleins a z:,ecital that f•r 
pla,ntain cuhivation 011e aa;lk oJ land 
was auesEed at R01. 4-2·1 in addition 
ti) ~he other detaiJg oJ cultivation. 
Tha.,t the l,ennnls tlacnnselves were 
residiieg,il!OrathlH villa.ge as ~ucb can 
he ga'tiler:ed fro.mth.e El.esC:dption of tbe 
..@(.·.··.· ·eau ... ··J. ~. •.·.·.·.·.·. •. J · .. t. •.· .. ·· •. ·· .... ·," ... ar .. ·~ .• ·. . ... A. c·,·a. iy ... ~ .. -. ·. •· .•. •. S~ tfre°·~f!l"J1 tJt Tiurle'l'iS'n,fS tl'f 
£xi~ A-2 L A-22, A-23,., A-30 and A·.33 

for a period of five years is Rs. 63 
and the.re are other indications thete 
to show that theJands were. waste. 
Ex. A-11 is also a similar Q,, C B, 
account showing that the Orathur 
padugai w~u lharisu (waste), Simi· 
Jarly .E~ .• A-10 is the Jamabhandhi 
account for'. Orathur, Pedakadu 
attached to Pan11itnangalam Thatti· 
mal and th~t shows that it w·as 
wute land leased out for cutting 
gra&a for a period of five yeara. In 
all these documents there are indlca­ 
Hons to show th~t other than grass, 
by sale of certain kinds of fruits and 
withered bees, etc .. , smallel' sums of 
monies were realised.. No doubt 
&;h•Q,J.G · f Q'1l dQ~:wment~ ·&;how lhat b~,.~,­ 
ween 1872 and 1875 Qrathur. padu· 
gai coi11isted ,of waste .. lands else 

.but in .... view of what is lound in 
'E~. A·l51 tha.t as early as 1830 some 
portions oJ t~,e .lands in Orathur vil­ 
lage were a,,sscsaed, nothing ccnclu­ 
aive can be gathered from the fact. 
that.the other portions nearly half a 
ee,ntury later were Jet out for pasture 
l:'•rPoaea. 

.\Vhelhc• the Otalhur paciugai was 
an 'e.state :arccorcling to the. definition. 
of the term in S. 3 (2) (d) ·of the 

· Ettates Land Act as it originally 
stood or whether it beco,rne& an 
estate by reaeon of the amendment 
introduced by the Madtas ·Act XVIII 
of 1896 hy whieh E~planation (IJ was 

· .added will ha,vo to he co.nsiderea 
next. According. to the operative 
part of tha section as it originall.y 
stO'Od 

··• any·village olwhfoh t~e landre.ven.ue 
alone ha• been granted in Jn.am to .a pet- 

. son not owning the .kudiva.'l'attl thereof, 
pro,videa th.at the gra;nt has ,been .made, 
con.firmed or rticogn.Tse:d by . the B.ritteh 
tlovetnm~nt or any sepatated p.a.rt •of .such 
village,'' 
ie an ea~'ale. 

Tlae amended section lays down 
'' that a11r inam village of which the 

gran,t luu been made, confirmed or '. tecog­ 
•ised by th Governruen t, notwi,th:etand~ 
iug tla.at s11'bsequQJil t to the . gr.ant, the 
village bas been partitioned among the 
~ra.nteea or tll.e B'1cu;:essors-in-titlc of tho 
1rantee or grantees." 
[s an eate.te. 
• By the X~lanrdion, whatis meant 
b}r ) wfioJe;. iltartn vHlage is made 
cleo:r and it ia this f- 

GHlD!MBAR!M CHET'El.Alt e.. R.A:MA,SWA.Mt .Q]):AYlR 
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vattam for f asli 1309 and herein, Ora· 
thur padugai is described as a village. 
Eu. A-80, A-82 nnd A 84 contain 
similar descriptions of the Orathur 
village in Pannimangalam vattam. 
Exs. A I 53, A-155 and A-157 are all 
lease deeds between the years from 
i901 to 1906 relating to lease of lands 
in Orather padugai. They contain a 
clause to the effect that in case the 
tenant plants any trees and rears 
them on the expiry 0£ the lease they 
shall belong to the estate. T ransac· 
tions rnch as lease entries in revenue 
accounts as well as other deeds re• 
£erred to above aad discussed show 
that the Orathur padugai i1 a separate 
village in a group of villages or vattam 
called Pannimangalam vattam. It will 
be noticed that from 1868 rieht up to 
1907 Orathur padu1ai was considered 
as a separate village. The contention 
of the mpondenh ii that prior to 
the Estates Land Act 'he village w&1 
considend as a separate one. That 
the same conticued t• be a separ.at• 
village even after the pauing of the 
Estates Land Ac:t ean be gathered 
from a number of other documents. 
The description of the lands as set 
out in Orathur padugai villa1e. 
Mokha!B Pannimnngalam vattam 'in 
Ex. A· 158 and in a l'lw.mber 0£ other 
documents such as Eu. A-98. A-104, 
A·105, A-159, A-106, A-116, A-161,· 
B-17~A-117.A-qs,A 119, A-120, 8"18, 
A. I 21, A· 162 and A 163 are strongly 
relied upon by the Counsel for the 
respondents as justHying that even 
after the Estates Land Act. Otothur 
padugai was treated as a separate 
village. Ex. B-20 ".eries are receipts 
granted by the Receiver, Tanjore 
Palace Estate to the father of the 
defendants ranging from 1930 to 1935 
for having received payment of rent 
in respect of lands in Orathur •i'llage 
in Pannimanga]am vattam. Ex. B-27 
series, B.22 series and B-10 series 
are similar receipts where description 
in the above manner that the village 
of Orathur is aitdated u a villaie 
in Pannimangalam Yattam are con· 
tained. B-9 series and B-11 series 
contain similar descriptions; The other 
receipts are, Exs. B-19, B Z5 and B-28. 
The Receiver of the Tanjore Palaee 
Estates executed conveyances of 

· kudivaram rightvfter the . passing c;>f 
(1) (1923) 4i ll.L.J.19g 

;=lS L.W. 169, 

and all tbese were between 1874 and 
1877. It is clear, therefore. that even 
at that period, the village contained 
human habitation. In Ex. A-63 which 
is the individual-war settlement 
register for Pannimangalam vattarn 
for fasli 1296 against column 6 it is 
stated that tbe inccme in the matter 
el the amani cultivation of sugarcane, 
ete., on 95 kulis is R~~. 4 and it is in 
Orathur padugfti village, Panniman· 
1alam vattam. T~at amani cultivation 
is waram cultivation ha~ been laid 
down in Varada Bedd! v. Srinwcsa 
'lludctliar ( 1), Ex. A.61 is the D.G.B. 
account of Oraihur padugai, Mokha~a 
Pannimanialam Thatimal vattam for 
Iasli 1294 and the entries there show 
the lands cultivated, amani income 
and various other ddails just like any 
o~er inhabited and cultlvated vil­ 
lage. Sii;nilarly in E:ic.64 tbe indivi- 
~ual~war 11ttliment unzi11t@rf or ranni. 
mengalam vattare, Mannarguai taluk, 
•olumn 3 rclatina to tbn village •f 
Oratlmr state• that tbe Orathur- padu­ 
gai i1 a vil1a1e and t~u: vattam is Pan•i· 
mngalam. EK. A.65 is the selttlement 
rerister for f ,nnimangalam vattam 
for f asli 1297 wherein Orathur is 
described as a padugai en.I the to~,al 
assessment remiss i on for the preTieus 
fasili i1 Rs. 356-12-9. There can be no 
dou•t that during all these years 
Orathur padugai was treatlf.d as a 
sep"-rate village. Parnsraph 8 of 
£:s. A-152 epcu1ks about the r~r;:airir g 
of the ehannel l, etc., by tbe lessee 
stated to be residing in . Orathur a nd 
the lease was for a pcrigd of seven 
ye~ns. Among the villages constituting 
the Pannimanglam vattam which is a 
sroup of villages the first place is 
1iven to Orathur padugai as is seen 
frem Ex. A-75 (a) lh.e village-war 
settlement register of Pannnimat1ga­ 
lam vattam. In fi.K, A 79 the vil lage­ 
war settlement register for Panni­ 
muagalam vattam for f asli 1309 the 
village of Orathur is describcsd as 
Orathur padugai and ia styled a21 a 
village and the particulars contained 
in column 2 speak of the lands as 
being to · the 11orth of Ornthur limits. 
Ex. A-80 is the individual-war jsma· 
bandhi register for Pannimanflalam 
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T anjore Palace Estates and there alter 
f rem the Court receiver show that 
Orathur was a separate village, We 
have also receipts from 1917, the 
D.C.B. accounts, the jamabandi 
accounts and the individual-war 
accounts showing that the village of 
Orathur was treated as a distinct 
village. From this the inference is 
possible that even the original grant 
was of a single village as is seem from 
the muchilikM· Water ccse was always 
collected from-the tenants which ia a 
decisive factor in considering whether 
the kudivaram right vested in the 
tenants. 

As against thia line· of argument 
the appeltant has invited our attention 
to a lerse body or documents, mainly 
leases taken from the Receiver of the 
Tanjore Palace Estates wherein the 
lessees admit that they are bound to 
surrender the property at the expira· 
tion o] the lease period. U the kudi­ 
varam right had vested in the tenants 
there could be no such agreement that 
the lands would be surr.endered at the 
end of the leaae period. 81::> argues the 
learned Counsel· Eor the appellant. 
There are also recitals in the lease 
deeds that the lands in question did 
not form an estate within the mean­ 
ing of Act I of 1~08. As a typical 
instance reference may be made to 
Ex. A-158 dated 7th October, I ~09, 
which is a counter lease by one of the 
parties to the present litigation to 
the Receiver of Taniore Palace 
Estates for a period of seven years 
from f asH 1319 to 1325 al the rale of 
Rs.55-8-0 per Iasli, Paragraphs 12, 16 
17, 21 and 23 of this document are 
important. In paragraph 21 it is stated 
that the lease does not come within 
the definition of the word "Estate'' 
under the Madras Act I of 1908. 
Recitals in similar Ieaaea such as 
Ex. A· 159 paragraph 22. paragraph 
25 in Ex. 119 dated 24th July, 1919 
paragraphs 16. 17, ·25, 28, 29, 31, 33 
of Ex. A-162 dated 9th February, 
1923 and paragraphs 16. 17, 25 28 
and 31 of Ex. A-163 dated 25th 
September, 1923 are relied on for 
showing that the leaseea agreed to 
surrender their leasehold rights at 
the expiry of the stipulated period 

the Amending Act XVIII of 1936 to 
the various tenants and in those 
documents Orathur padugai is treated 
as a separate village. They are 
Exs. B·6 and B-31 to B-33. 

Under the decree in 0. S. No. 44 of 
1932 on the file of the Sub-Court, 
Madurai, a receiver had been appoint· 
ed for the management of the Tanjore 
Palace Estate and that receiver 
auctioned lout to the highest bidder 
permisaion to cultivate the lands in the 
various villages and thereafter muchi­ 
likas had been eaeeuted by the highest 
bidders for permission to cultivate. 
Notice el auction sale of lease had 
been printed and published. Ex. A-130 
;s the Ust ol proclamat;on o( sale of 
lease of lands conducted by the recei­ 
ver and in that document Orathur 
padugai is treated as a separate village, 
The names of the old lessees are also 
Kiven in the last column, Similar 
auction notices are Exs . .A. 132, A-135. 
A-136, A-137, A-140 and A-139. In 
some of these sale notices Orathur 
padugai is shown as a separate village 
situate in Pannimangalam vattam. 
The lease granted by the receiver in 
O. S. No. 44 of 1932 on the file of the 
Sub-Court, Madurai, dealt with this 
particular village in the same manner. 
In Exs. B-7 and B-12 Ocathur paduge.i 
is treated as a separate village. Sub­ 
sequent notices of auction sale of lease, 
bidders' list as well as receipts where 
the village of Orathur padugai is 
treated as a separate village are Exs. 
A-142, which is the bidders' list in the 
auction sale ol lease, Et. B.29 which 
is a receipt granted by the receiver, 
Taniere Palace EJtate to the defend· 
ant in 0. S. No. 30 of 1950, Saminatha 
Pandaryarand Ex. A-141 which is 1.-he 
notice of sale, Ex. A-143 which is the 
list of sale proclamation of sale of 
lands for fasli 1354. Ex. A-144 which 
is the bidders' list, Ex. A-146 the sale 
certificate and Ex. B.5 deed of abso­ 
lute sale of kudivaram rights -all 
these documents treated Ocathur 
padugai as a distinct village. It is, 
therefore, contended on behalf of the 
respondents that during the ear lier 
periods the Adaiyolai muchilikas and 
subsequently the leases from the Col­ 
lector of Tanjore as Receiver of the 
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name appears in some of these tran1. 
actions. Similarly Singara Solagar 
defendant in O. S. No. 80 of 1949 
and respondent in A. S. No· 265 of 
1952 is connected with Exe. B~20 and 
B-21 and is the aucticn-purcbaser of 
the leases in Exs. A. I 30. A. I 32, A-137 
A-139, A·141, A-143 and A-\44. He 
was examined aa D. W. 4. Nataraja 
Pillai and others, defendants in 0. S. 
No. 81 of 1949, respondents in A. S. 
No. 266 of 1952 are connected with 
Eu. B-22 and the auction sales evi­ 
denced by E:u. A I 30, A-132, A-135, 
A-137, A-139, A-141 and A-143. 
Nataraja Pillai was examined as 
D. W ~ 3. Srinivasan Pillai defend­ 
ant in 0. S. No. 21 of 1950 and res­ 
pondent in A. S. No. 269 of 1952 is 
a lessee of one acre 10 cents of land 
in S: No. 38 and is the purchaser in 
auction evidenced by Ees, A-130, 
A·l32, A-135, A·137, A-139, A-141 
nndA· 143. 5ivo8ftmi Therer ondV adt­ 
velu Thevar are defendants in O. S. 
No. 25 of 1950, respondent in A. S. 
No. 272 of 1952 and are connected 
with the auction aalea evidenced by 
Eu. A 130, A-132, A-135, A-137. 
A· 139. A-141 and A-143. Kumara· 
swami Manniar defendant in 0. S. 
No. 24 of 1950 and respondent in 
A. S. No. 271 oE 1952 is connected 
with the auction tales evidenced by 
Eu. A-137,·A-139 and A-141 and 
A 148. Sivasankara Udayar anti 
Ramu Pillai defendants in O. S. 
No. 77 of t 949 and respondents in 
A. S. No. 224 o{ 1951 are c6nnect~H 
.With auction sales evidenced by 
Ex. A-144. Thus it will be seen from 
the above enumeration of the bid­ 
ders' li&t that at one and the same auc­ 
tion any of these tenants had bidden 
and purchased portions oE the landa 
for cultivation on lease but the 
important factor to be noticed is that 
for a long time either the same indivi"· 
dual or his predeceuors have been 
purchasing ·the same lands at the 
auction- There is therefore some 
justification for the arguments of the 
learned Counsel that the tenants did 
not care w·hat the recitals in tile lease 
deeds they were executing were 10 
Jong as the lands continued to be in 
their poasesaion and cultivation. As 
can be gathered from the judgmem 
of tho . Judh:ial Committee in 

and also for showing that they con­ 
tained expreasiona that both the 
warams are vested in the landlord. 
In Ex. A 131 the description of the 
property is to the effect that the land 
belongs to,the Taniore Palace Estate 
which poBSenea both the warams 
and that it does not come within the 
definition of an estate under Act I of 
1908. Particular stress ia laid on the 
fact that the lessees are some of the 
defendants in the suits. There are 
other exhibit& wherein the tenants 
admit that both the warams are vested 
in the Tanjore Palace Estate· and 
also that the lands do not come with­ 
in the purview of Act I of 1908. They 
are Exs. A-1>5, A.137, A-139, A-141, 
A-l4Jand A-144. Learned Counsel for 
the appellant points out that special 
importance should be attached to the 
agreements contained in documents 
subsequent to 1936 wherein the 
temrn&1 hn; admitted that tho lands 
do not come within the ambit of Act 
I oE 1908 for the reason that if in 
fact they had occupancy rights at 
least aher the P.assing of the Amend­ 
ing Act XVIH of 1936 it would be 
imposaible to have t1uch recitals in 
the various documents. The answer 
given by the respondent's Counsel is 
that in most of these sales the bid­ 
ders are the aid tenants and they 
would not have cared about what 
recitals were contained in the lease 
deed so long as their poueuion on 
lease was not disturbed. 'ln this con· 
nedion Mr. T. M. Krishnaswami 
Iyer has analysed the various docu­ 
ments to show that one and the same 
individuals continued to be the pur­ 
chasers at the various auctions ; for 
example Ganes Iyer defendant in 
0. S. No. 78 of 1949 and respondent 
in A. S. No. 279 of 1952 is a party 
to Exe, B-10, B-11 and B-12 and he 
has proved Exs, A· 130, A· 132, A.135 
A·137, A-139, A-141. A-143 and 
A-144 as D. W. 2. Similarly Sevu 
Servai defendant in 0. S. No. 79 of 
1949 and respondent in A. S. No. 264 
of 1952 is connected with Eu. B· 18 
and B-19 and is a purchaser in auc­ 
tion-sale evidenced by Exe. A-130, 
A-132, A-135, A-137, A~l39, A-141 
and A·143'andit has to be remember­ 
ed that Kathan Ambalagaran is the 
elder brother of Sevu Servai whose 

Vol. 70..;_ 58· 
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Company would have cultivated the 
lands aa such. So whatever might 
have been the nature of the holding 
prior to 1862 the grant durin1 that 
year could not be anything but only 
of the melwaram. Ex. B-35 ia the 
proceeding of the Settlement Officer 
IV Tiruchirapalli and it relate• to 
inam Pannimangalam village. The 
opening sentence in the order of the 
Settlement Officer ia :-" Thia ia an 
entire inam villase in Mannargudi 
T aluk, Tanjore District " and in 
paragraphs 4 and 5 of the Order the 
Settlement Officer diacuues the ques­ 
tion in exiene« and ccmes to the con­ 
clusion that the village is an estate 
under S. 3 (2) (d) of the Estates Land 
Act. In the concluding portion ·of 
the order it is stated t:hat the oral 
and documentary evidence in the 
case clearly proves that this village 
bas become an estate by virtue of 
the amended Act of 1936. It is also 
seen that the customary rents alone 
were collected from the tenants aad 
not the actual rents even from very 
early times. See the rent fixed in 
Ex. A-12. 

The argument of the learned Coun­ 
sel for the appellant i• that the grant 
is of a minor inam to which the 
Amending Act of 1936 will pot 
apply becauee according to him only 
portions of the 199 villages were 
given and that there wu no grant of 
the whole inam as such. If that is so, 
S. 3 (2) (dJ of the 1908 Act cannot 
apply. We have already dealt witjl 
the question regarding the exi1tencc 
gf other hrnd holden in ~~. 1;3-8. In 
our view Ex. B 8 relates to the whole 
inam village. 

As an alternative argL1ment learn­ 
ed Counsel for the appellant pu's 
forward the contention that assum­ 
ing that Orathur padugai may be 
termed to be an estate under S. 3 (.2) 
(d) of the Act still the queation has 
to be decided as to whether the 
lands in question are ryoti Janda or 
private lands. According to him 
the preponderance of documentary 
evidence showing the eeurse and 
conduct and the dealing& for over a 
hundred year• can point only to one 
inference and that is that at no time 
were tho lands con1idorod aa ryoti 

Buch1~11a v, Baja Parthasarathy Appa 
RtJo (I) which confirmed the decisien 
o( this Court aucls ad111i11ion1 by the 
tenant• ahould not be taken to be 
abaolutely binding on them. The 
document& referred to above also 
show the continuous occupation of 
the Janda by the defendant. 

The next argument of Mr. T. M. 
Kriahnaawami Iyer is that aHuming 
Orathur padugai ia not a complete 
village in itself but ia part of a 
bigger village atill under the amend­ 
ment of 1936 it is an estate. fa. B-8 
is the Record of Rights Register 
relating to lnam Pannimangalam 
village prepared in the year 1935 
and according to that there can be 
ee doubt that the entire Pannlman­ 
galam is a whole inam village. 
Under the heading" Situation of the 
village and its hamlets " it is stated 
that the village lies in the Vennar 
Delta, ten miles north-east of Man­ 
nargudi and that it bas no hamlets. 
Though in the second paragraph it 
ia stated that the village is not 
governed by the provisions of the 
Madru Estates Land Act such a 
description waa given before the 
Amending Act of 1936 came into 
force. Items 32 to 38, 41, 42, 43~ 46 
48 and75to81 in Ex.B-8 are the 
suit lands and it is seen from the 
entries in column 8 viz.," name of 
the landholder'' that except a very 
few items, the entire land is owned 
and held by the Tanjore Palace 
Estate. With regard to the remain­ 
ing lands some are held by a temple 
IQ whi~h th(J;y h,V(J Q~t;p do~i~caied, 
and the rest by the owners who are 
the purchasers (rom the Receiver of 
the Tanjore Palace Estate. In C.M.P. 
No. 8435 of 1955 we have admitted 
a sale deed dated 29th March 1932 
executed by one of the claimants to 
the Tanjore Palace Estate in faveur 
of the Daivasigamani Udayar. The 
vendor is described as landlord. That 
being the. case it must be deemed 
that the whole village was a whole 
ioam village at the time of the gra1-1t. 
We have alE!Ci> to remember that the 
East India Company could have 
granted only the melwaram right for 
it could not be imagined that the 

(l) 44: Mad. 856=14 L.W. 168 (P.C,). 
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column 7. "Whether Taniore Palace 
Estate has melwaram right only or 
both the melwaram and the kudi· 
waram the entry is both the warams 
and the entry against the column, 
"Number and name of Pattadar or 
Inamdar" is 

"The cases in which *he Tanjore Palace 
Estate has not kudiwaram rights shall be 
entered as the Tanjore Palace Estate!' 

We do not think that these decu­ 
ments are of any use in consider· 
ing the question whether the lands 
in question are private lands. There 
is a distinctive difference between 
the owner having both the warams 
vested in him and the zamindar 
keeping iome of the landa as hi1 
domain or private lands the nature 
of which has been described in the 
judgment· of Wadsworth, J., in 
Jagageesam Pillai v. Kuppammal (2); 
where deapite aimilar indications it 
WDI held that llf ter J 936 the vrnage 
became an estate, 

We may now note the. varioua 
documents on which the appellant'• 
Counsel attempted to lay the (ou nda · 
lion for bis arguments regarding the 
private character of the Janda in 
question. But in our opinion they do 
not afford any ba1i1 for a definite 
concluaion. A group of documents 
such a• Exs. A·5. A-8, A· 12 to A-60 
ranging over a period from 1870.to 
1879 styled as Adaiolai muchililta1 
containing agreements were promi­ 
nently brought to our notice to show 
that the transactions in those docu­ 
mente were Hu;h H wguJd be bchvcan 
an ordinary lesacr and a leasee. Of 
them in .Ex. A-6, dated 4th September 
1870, recitals as those contained in 
an ordinary lease regarding payment, 
of rent, ownenhip of the leescr and 
the liability of the 'eseee to surrender 
the lands at the expiry of the leese 
period are contained. In Ex. A·7 also 
there are similar provision1. Ex. A-8 
shows that the lands were taken on 
lease for the purpose of grazing cattle 
and cutting grau for a period ol five 
years. In a like manner there are 
recitals in Eu. A. l 2 and A.13. It· 
may be that to some extent the 
recitals in these leases aupport the 

(2) I.L,R. 1946 Mad, 687=59 L,W.1511 

Ianda. Reference wa a made to 
Ex. A.) 47 in thi1 connection. It has 
already been stated that Es. A-128 
andA-129 cannot refer to the suit 
lands and in regard to Ex. A-147 
thougli the words Ekabogam thott am 
and proprietor appear, one hH to 
remember that the estate formed part 
of the Raj and the subeequent course 
of conduct indicates no such conclu­ 
sion. In Naina Pillai Maracair v. 
Ramanethon Ohettiar (1), the ex pres­ 
sions rokhaguthagai mira« and ekabo­ 
gam village• are stated to mean that 
it was a rokhaguthaga• village and 
that aJI the lands in the village were 
the property of one proprietor. Found· 
ing his argl,\lnent on these exprea- 
1ion1 in that judgment, Mr. Kesave 
Ayyangar wants the Court to infer 
that beeause ekabogam thotiam is 
used in Ex. A-147, the entire Janda 
mutt be deemed to be under the sole 
proprietorehip of the lantMrnlder. 
There may be something to be 1aid 
for this argument but Ex. A· 147 is a 
century and a quarter old and even 
though there were some recitals of 
that kind in 1830. subsequent to 
1862 there is nothing te show that 
such a proprietorship vested in the 
grantees from the Crown. It is next 
urged that in Ex. B-8 under column 
8 11 name of the land-holder " 
while the name of Kalidau .lyer 
who Wat the Receiver of the T anjore 
Palace Estate is given, in column 9 
" name cl the ryot and where 
there ia no ryot. name of the cceu­ 
pi;r " ihoro arc ng cn,rio1 1t 111. 
That being the case we are asked 
to say that at least with respect 
to such Janda both the warams vested 
in the owner. But with regard to ether 
Janda where the name of the land­ 
holder is given as Raja Sri.Pratapa 
Simha Raja Sahib in column 9 the 
names of the ryots have been given. 
The contrast according to the appel­ 
lant is •hini6cant, and what is urged 
is that under S. 167 of the Estates 
Land Act there must be a presump· 
tion as to the correctness of the 
record-of ·rights. lt is also argued that 
in the Land Register, Ex. A-134 in 

(1) I.L.R. 47 Mad, 337=19 L.W. 259 
(I'.C.). 
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Subordinate Judge at the foot of 
the document. See also Ex. A· 109. 
sale proclamation and sale account 
of lease of lands. The auction­ 
eales of the lease-hold rights similar 
in character are mentioned in Ex. 
A-116, dated 12th February, 1916, 
Ex. A-161, dated 16th July, 1917, 
Ex.A.]~7, dated 21st April, 1919, 
Ex. A· 118, dated 30th December, 
1919 (with regard to the right to fish 
in the Palaya Koranjara), -fa:. A-119 
dated Z4th July, 1919 (where the land 
is described as private punja], In 
some of them there are clauses to the 
effect that the lease lands do not come 
within the definition oE 'Estate' in 
the Madrae Estates Lnnd Act I of 
1908 and there are also agreements 
to surrender the leasehold rights after 
the expiry of the term of the lease. 
Some of the bidden' li1t1 contain 
endoreements by the Court confirming 
the bid. The preamble portion ·of 
Ex. A-162, dated 9th February, 1923. 
states that the land belongs to the 
Tanjore Palace Estate with rights to 
both the warams both previously 
and also at the time ol the leasing 
of the land. Particular 1tre11 is laid 
on such a recital to show the con· 
duct and consciousneH of the land­ 
lord and the tenants in 1923 to the 
la~t that rio eeeu"aney rh1ht1 vested 
in the tenant at all. Ex. A-163, dated 
29th September, 1923, ia another 
lease containing· clauses relating to 
the surrender of the land alter the 
expiry oE the lease period and alao 
to the non-applicability of the pro­ 
visions of the Estate Land Act. There 
are also other clauses in this document 
such a.s would be found in an ordinary 
lease under the Transfer of Property 
Act. In addition to these even after 
the Madras Act xvm of 1936 Wal 
passed there have been leases: Ex. 
A· 130, dated 8th Marth 1938, which 
is the notice of auction aale of lease 
by the receiver. When the receiver 
applied to the Court on the 7th of 
November, 1936, for permiaaicn to 
recognise certain tenants as kudi· 
waramdars the District Judge ol West 
Tanjore paased an order on 18th 
November, 1936. that before granting 
occupancy rights the receiver should 
satidy himself thoroughly in each 
case an application is made, that the 

cue of the appellant but the fact 
remains that the grant was of the 
whole inam village and viewed in 
that light there will be great difficulty 
in accepting the contention that the 
lands in question are private in 
nature. None of these arguments 
show that if the village is an estate 
the Janda in question are private 
lands. 

We are then called upon by the 
learned Counael for the appellant to 
consider the. various leases ranging 
from 1895 till 1945 evidenced by 
Exe. A-160. A.-152, A-153, A· I 54, 
A-155, A-158, A-99, A-104, A-159, 
A 106, A-109, A-110• A-161, A-170, 
A-118, A-119, A-162,'A-163 and A-130. 
Of these leaees Eu. A-116, A-152, 
A-153, A-154 and A-155 are between 
189; anti 1908 and therefore prior to 
the Estates Land Act of 1908 contain· 
ing ccvenants and agreements that 
are Eound in an ordinary lease with 
reference to private property. Ex. 
A-158, dated 7th October, 1909. 
which came into existence very soon 
alter the pauing of the EstatesLand 
Act (l of 1908) contains a atatement 
in paragraph 21 that the lands leased 
do not come within the definition of 
the word "estate" under the Madras 
Ad I ol 1908. In Ex. A-99 ibere Is a 
condition that at the expiry of the 
lease period the lessee ahall put the 
estate in poaaeHion of the landholder. 
Ex. A 104 is a lease which was 
granted after obtaining the orders 
oE the Court regarding the granting 
of the lease and at the bottom 
of this document there is an 
endorsement by the receiver 
addreesed to the Karnam, Panni­ 
maagalam vattam. There is also the 
direction of the Subordinate Judge 
that the lease of the land may be 
resold by the Revenue Inspector after 
the Court was appraised of the fact 
that the aale may be confirmed in 
the name of one Rasoo Udayan the 
highest bidder. In Es. A-159, Cl. 22 
is to the effect that the lease land 
did not come under the definition of 
the word 'Estate' under the Madras 
Act I of 1908. l he sale to the highest 
bidder as is seen from the bidder's 
list in Ex. A-104 is confirmed and 
there rs also the order of the 
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(1) (1952) 1 M.L.J. 71=64 L,W. Suppt, 
1 (F.B,), 

(2) (1945) ~ M,L,J, 380, 

the appellant, except on the hypothe~ 
sis that the tenants had during this 
period admitted that both kudiwaram 
and melwaram vested in the rwner of 
the land. The reapondent's Ceunsel 
counters by inviting our attention to 
the fact that in Ex. A. 160 which is as 
early as 6th May, J 895 and the subse­ 
quent lease-deeds Eu. A-161 and 
A-162 the tenant has agreed to repair 
the channels which irrigate the lande , 
he has taken on lease and maintain 
them in good condition always and also 
pay water eess H neces sary, Such a 
state of things would not be explain· 
able unless it be that the tenant bas 
kudiwaram right. The observations. of 
Satyanarayana Rao, J., in Perianna« 
v. A. S. Amman Kovil (1), where the 
learned Judge says at page I 06 that 
if the lands are private lands repairs 
would be effected by the landlord are 
relied on. That not being the case 
here the contrary poaition should be 
accepted here, That padugai lands 
cannot be treated as ryoti land is 
evidence from the statements con­ 
tained in the decision in Setltu Chet. 
tiar v, Sara11gapani Ayyangar (2), 
where Cbandresekbara Aiyar, J,, 
expressed the opinion that even 
though such lands may not be pa1 t o( 
the river bed they may form part of 
the river bank in which case also as 
in the case of river beds the lands 
cannot come within the definition of 
ryoti lands. The respor.dent also 
contends that the fact thal in some o( 
the lease deeds and receipts both the 
warams are mentioned as belonging 
to the landlord does not necessarily 
mean that such lands are 'itrivate 
lands though in all private lands the 
landholder may own both melwaram 
and kudiwaram but it is possible to 
have ayan lands having such deserip­ 
tionsr Vi de the observations o{ 
Viswanatha Sastzi, J., in Periannan 
v, A. S. Amman Kovil (I) (at page 
110). It has also to be remembered 
that conveyancing in these areas has 
not reached that level of perfection 
where terms can be understood in a 
scientific manner. We are inclined 
to think that there is some force in 

tenant is entitled to such rights under 
the law and that the previous permis­ 
sion of the Court should also be 
ebtained. Permission to the receiver 
to confer kudiwaram rights on certain 
tenants was accorded only on these 
conditions. The only inference that 
can be drawn according to the learned 
Counsel for the appellant from the 
above documents is that prior to the 
Act ol 1936 no kudiwaram right had 
vested in the tenant at all but it was 
considered necessary by the receiver 
to get permiasion of the Court to 
grant kudiwaram rights to the 
tenants. Therefore, there was no 
question of Orathur padugai being 
considered an estate under Act I of 
1908. Subsequent dealings by the 
receiver were also pointed out as ex­ 
planatory eE the way in which the 
rights existed prior to 1936 and a 
number of documents relating to 
them were referred to. It is not neces- 
1ary to cons~der ln any detail lbe 
relevant portions of the various docu­ 
ments relating to transactions sub­ 
sequent to )936 except to note that in 
some of them there are statements 
to the effect that the Tanjore Palace 
Estate has right to both the wararns, 
and that the lands do not come within 
the definition o( the word 'Estate' 
under the Eetatea Land Act. {I o] 
1908). Exe. A· 135. dated 27th Febru­ 
ary, 1940, A-136, 137, A-138, A-139, 
A-140, A-141, A-142, A·l43, A-144 
and A-143. evidence hansaclions 
after 1936 where recitals are contain· 
ed to that effect. Learned Counsel 
for the appellant strenuously argues 
that there is no question of any 
occupancy rights being vested . itl the 
tenants at all. As stated already, 
Exs. B·Z to B-29 are receipts granted 
to the various tenants during a long 
period and though some of them 
relate to years prior to 1936 a large 
majority of them are acknowledgments 
of payments of rent subsequent to 
1936. lt is seen that Exs. B-1 is dated 
18th January, 1936 and Ex. B-29, is 
ol the year 1945. How payments of 
rent on the conditions mentioned 
in these receipts could be justified if 
lands in question are part ol an 
estate could not be properly explained 
Jccording to the learned Co1.H.1el {or 
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(5) {1952} 1 M.L.J, 71=64 L.W. Sulfpt, 
l (F,B,), 

Iyer for the respondents has referred 
to S. 3, Sub-Cl. 10 (b) of the Estates 
Land Act where private lands is 
defined and what is private land 
witbin the meaning of Sub-Cl. (d) of 
S. 3 (2) is contained in Sult-Cl. (b) of 
Cl. 10 and under S. 185 of the Act the 
presumption is that the lands in an 
inam village are not private lands 
and the case has to be decided on evi­ 
dence adduteel to bold whether a 
narticular land is private land or not. 
What is private land is explained in 
the headnote -of the Full Bench deci· 
sion Perionnan v. ..4.. B. Ammcm 
Kovil (5), which is to the effect that 
mere proof, that the landholder is the 
owner of. both warams does not neees­ 
sarily mean that it is private land. 
Passages at pages Bl, 89, 90, 91, 105 
and 108 were also relied upon, We 
are satisfied that on tbe evidence 
there i~ no question o( the,, landa bein& 
private. 

We have already referred to the 
fact that though the leasing rights 
were auctioned periodically. one and 
the same tenant continued to bid at 
the auction and become the lessee 
and it did not matter to him so long 
as he was allowed to occupy the lands 
whether an annual auction was held 
or not. This is evident from the evi­ 
dence of the Kamem of Panl')imani~· 
lam village examined as D. W. 1. His 
testimony is to the eHect that Ota• 
thur padugai is an inam village and 
tha t the tenants continued to culti­ 
vate the land without break or a 
change and that some of them resided 
in the village itself while the rest 
lived in neigbbourins villases. D. 
W. 2, defendant in O. S. No. 78 of 
1949 speaks to the continuous posses. 
sio n of himself and his lather hem a 
very Jong time, P. W. 7. T. N. Kali· 
dasa Iyer, who waa receiver of certain 
lands belonging to the 31st defendant 
in 0. S. No. 3 of 1919 is not able to 
give any spe cilic explanation and 
P. W. 2 states that except defendants 
in 0. S. N.J. 75 of 1949 no one used 
to bid at the auction. P. W. 4's evi· 
dence is also significant. In these 
circumstances we are inclined to agree 

this contention. See also the obser­ 
vations of Krishnaswemi Nayudu, J,, 
in Govindaswami Naidu v. T. P. Deva­ 
sthanam (1 ). 

It is next urged that under Ex. B-6 
the receiver himself transferred the 
kudiwaram right to the tenants which 
could not be the case if no such right 
vested in the landlord and the appel­ 
lant purchased the properties subject 
to the sale made by the receiver and 
pattaa granted as evidenced by 
Ess. B-30, B-31 and B 33. The recei­ 
ver himself has made a distinction 
between lands where the oceupancy 
rights existed and those in which 
there were no such rights. We are 
not much impressed by these argu­ 
ments for unless it be as a basis for 
estoppel any acquiescence by the 
tenants in certain actions of the 
landlord would not take away from 
the tenants the benelit conferred on 
them by Act XYlll of 1936. The fact 
that susequently the villages were 
treated as estates within the meaning 
of the term under the Act even if 
some of the documents justify that 
cenclusicn, would not make them an 
estate because the subsequent treaty 
cannot put an end to the natue of 
the lands under the original grant. So 
argues the learned Counsel for the 
appellant and relies upon. J anaki­ 
rama v. Gopalan (2)~ and Ohinna 
Basavayya v. Satya Bhiana Theertha­ 
swamulu Varu (3), and also the 
observations of the Supreme Court irt 
The Di.strict Board, Tanjore v, Noor 
Mahmed .Rowther (4). We do not think 
that these decisions help us in any 
manner for any conclusion to be 
arrived at on the facts of tbe case. 

Learned Counsel for the appellant 
points out that in examination-in-chief, 
P. W. 1 states that the lands were 
iruwaram lands and that Orathur 
padugai land was divided on iruwaram 
basis. We do not think that this 
statement of P. W. I carries the case 
of the appellant any further. On the 
other hand Mr. T. M. Krishnaswami 

(l) (1954) 2 M.L.J. 702 at 706 
=67 L.W. 1000. 

(2) (1951) 2 M.L.J.(272=64 L.W. 732. 
(3) (1950) 2 M.L.J. 607=69 L.W. 921. 
(4) (1952) 2 M.L.J. 586=65 L,W. 98 at 

102 (S,0.), 

fot.w. OHIDAMBARAM CH~TTIAR 1), RA~usw.u.u Ol>AYAR 
(Govinda Menon, j,) 
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and -43 as with regard to these items 
the case of the plaintiff stands on a 
more-alender footing. 

In tbe result the appeals Eail and 
are dismissed with costs. Advocate's 
fee of Rs. 75 in each appeal. 

v.c.s. 
V. D. YESUDASAN and others 11. 

GURUSAMY. 

Somasundaram and Ramaswamt 
Gounder, J J. 

Crl. R. C. No. 724 of J 956. 
(Crl. Rev. Petn. No, 678 of 1956). 
Petition (disposed of ga 14-2-1957) 

under Ss. 435 and 489 o-i. P. O., 1898 
praying the High Cnrt, to revise the 
order of the Bub-Divl, Magistrate, Kou .. 
patti, dated 11--7-1956 in Orl. M. P. 
No, 87 of 1956 in C. O. No. 96 of 1956. 

c-i. P. C,, S, 132-Complaint against 
Police Officials for offence& .under Ss, 143 
and 144, I. P. C.-Preltminar1 objection of 
sanction under S. 132, Crl, P. C.-Scope. 

Where in a complaint against certain 
police officials for off'ences under Se. 143, 
144 and · 225-B, I, P. C •. a preliminar7 
objection was raised that S. 132 Crl. P, C., 
would be a bar to the prosecution against 
them since they were acting in discharge 
of their duties, namely dispersing an un­ 
lawful assembly, while it was contended 
for the complainant that till it wa.s prov­ 
ed that there was an unlawful assembly 
the question of sanction would not arise 
and therefore the onus would be on the 
accused to show that they were acting in 
the discharge of their duties in dispersing 
an unlawful assembly, 

Held, The allegations in the complaint 
read with what is stated in the complain· 
ant's sworn statement realty 11ugges' that 
the police officers must have come there 
for the purpose of dispersing the members 
of the unlawful aSBembly. U is, therefore, 
clearly eat a blished that the petitioners 
were acting under Chapter 9, Orl. P. 0. 
and therefore, they are entitled to the 
protection under S. 132 Orl. P. 0., as the 
allegations in the complaint itself show 
that the police officers had come there in 
discharge of tkeir duties to disperse an 
unlawful assembly. 

Mr. A. S. Si'CJakaminathan for Messn. V. 
T. Rantaswami Aiy•ngar and R. Santa­ 
mem for Petra. 

Messrs, S. Mohan Kumaramangalam 
aud K. V. Sankaran for Respt, 

ORDER. 
(Delivered by Somasundaram, J.):­ 

Petitioners 1 to 3 in Crl. M. P. 
No. 87 ol 1956 (A. 5 to 7 in C. C. 

(1) I.L.It. 1954 Mad. 715c:67 L.W. 354 
(F.B.). 

(t) {1913) 24 M.L.J. 659. 
(8) {1950) 2 M.L.J. 442 at 443, 447 

=63 L.W. 809, 
(4:) I.L.Jit. 1950 Mad, 567=62 L.W, 684 

(P,C.) 

with the learned Counsel for the res· 
pondent that the fact that there were 
periodical auctions of the right to 
cultivate lands on lease and that some 
of the tenants purchased that right 
did not necessarily deprive the ten­ 
ants oE · the occupancy rights which 
they were enjoying. 

The above discussion disposes of 
almo1t all the pointa elaborately 
argued on both 1ide1 and our conclu­ 
sion, therefore, is that with regard to 
the nature ol the Janda in questicn 
prior to 1856 no definite conclusion 
is possible but that the Rrant of 1862 
so far as the vil1age of Pannimanga­ 
lam is concerned. is of the whole 
inam village which became an estate 
under the Madras Act XVIll of 1936. 
Exhibit B 8 is a very important docu­ 
ment evidencing that no acceptable 
explanation has been or could be 
offered by the appellant's Counsel 
about that. In addition the proceed· 
ing of the Settlement Oificer1 Tiru­ 
chirapaJli, evidenced by Exhibit B-3 5 
treating Pannimangalam as an entire 
inam village cannot seriously be dis· 
puted, We have, therefore, to hold 
that the plaintiff's suits are not main· 
tainable. 

With regard to the onus of proof a 
distinction has to be made as regards 
eviction and the jurisdiction' to main­ 
tain the suit. This distinction is 
brought out in the decisions in 
Venkatarama v. Venlcayya {I), Vira­ 
bhadrayya v. Sont• Venkanna (2), 
BAmamv-rtM Qastrj v, A mmann a (3) 
and Laksbmanna v. Venlcates­ 
waralu (4). We are not satisfied that 
the learned Judge has erred in think· 
ing that the onus has not been dis­ 
charged. If we hold that the grant of 
1862 was with regard to a whole inam 
village and that in any event by the 
Madras Act XVIII of 1936 the village 
became an estate within the meaning 
of the Act there is no necessity to 
deal separately with the four sur•ey 
numbers, S. Nos. 34, I, S. Nos. 35, 37 

441 OJltI)AllBA.RA M OKITTI.n v. KA)i(A3W .un, ODAY AR 
(Govinda Meacn, J.) 
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tFrom the Judgment and Order dated February 20, 1970 :or the Delhi High Court 
in Civil Writs Nos. 712, 712-A, 712-B and 712-C of 1968 

(1981) 4 Supreme Court Cases 226 
{BEFORE Y. V. CllANDRACHtm, C. J. ANDS. MoRTAZA FAZAL Au 

AND A. D. KosHAL, JJ.) 
VINODKUMAR SHANTILAL GOSALIA Appellant; 

Versus 
GANGADHAR NARSINGDAS AGARWAL AND 

OTHERS Respondents. 
Civil Appeals Nos. 1440-1443 (N) of 1970t, decided on August 26, 1981 

Act of State - Conquest, annexation or cession - Rights accru­ 
ing under law• prevailing in the conquered, annexed or ceased State 
- Held, become enforceable only on, and Crom the date or, recogni­ 
tion of the •ame by the new State - Continuation 0£ old law• itself 
not •ignlficant £or recognition unless adopted by the new State - 
Period between the date• of annexation and recognition is one oC 
interregnum - Old law• and rights accruing there(rol'll, i( Calls 
within the period or interregnum, would lapse being in absence or 
recoguidon - lnternailonal Law - Goa, Daman and Dlu {A~mlnls­ 
tration) Act (1 of 1962), Section 5(1) - Goa, Daman and D?u (Laws) 
Regulation (12 or 1962), Section 4 - Portuguese Colonial Mining 
Laws, Articles 119 and 120 - Mines and Mineral• (Regulation and 
Development) Act, 1957 (67 o£ 1957), Sections 4 and 21-Mineral 
Conces•ion Rules, 1960, Rules 24(3) and 38 - Constitution or India, 
Article 240 

In 1959, when Goa was under Portuguese rule, respondent purchased 
right to mineral concession {Titles of Manifest) in certain area in Goa from 
the original grantee of the Manifests. On September 4, 1959 respondent 1 
made applications in respect of the Manifests to the Governor-General of 
Portugal for the grant of mineral concession and paid the prescribed fees. 
However, the territories of Goa, Daman and Diu under the Portuguese rule 
were anne"ed by th~ Government of India by conquest on DQe1m1b~r 20, I 961 
and these territories became a part of India with effect from the date of 
their annexation. Thereafter, the Goa, Daman and Diu {Administration) 
Act (1 of 1962) was enacted and enforced w.e.f. March 5, 1962. By virtue 
of the Goa, Daman and Diu (Laws) Regulation, 1962, the Mines and 
Minerals (Regulation and Development) Act, 1957 and Mineral Concession 
Rules 1960 were also made applicable to Goa, Daman and Diu with effect 
from October l, 1963. At that time the applications of respondent I, as also 
of others, were pending consideration for the grant of mineral concessions. 
In 1964 the Mining Engineer, Department of Goa, Daman and Diu informed 
respondent I as well as other applicants that since the applications had not 
been granted prior to October I, 1963 when the Mineral Rules came into 
force, those applications were deemed to have lapsed but they could submit 
fresh applications in accordance with the Mines and Minerals Act and the 
Mineral Rules which would be considered on merits. Subsequently, the 
appellant applied to the Government of Goa for a prospecting licence in 
respect of the areas covering the area for which respondent l had applied for. 
In pursuance of the Central Government's recommendation the Government 
of Goa granted the appellant a prospecting licence on February 26, 1966. 

SuP'REME COURT CASES (1981) 4 sec 226 
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On August 16, 1966 respondent 1 made fresh applications for mining leases 
in respect of the very same area for which he had applied during the Portu­ 
guese regime and in respect of which the Government of Goa granted a 
prospecting licence to the appellant. The question for determination was 
whether, prior to the annexation of Goa by the Government of India, 
respondent l had acquired the right to obtain a mining lease from the 
Portuguese Government and, if so, whether after the annexation of Goa, the 
Government of India recognised that right and is therefore bound to grant a 
mining lease to respondent 1 in terms of the applications made by him in 
that behalf to the Portuguese Government. Deciding against respondent I 
the Supreme Court 

Held: 
In cases of acquisition of a. territory by conquest, rights which had 

accrued under the old laws do not survive and cannot be enforced against the 
new Government unless it chooses to recognise those rights. In order to 
recognise the old rights, it is not necessary for the new Government to 
continue the old laws under which those rights had accrued because, old 
rights can be recognised without continuing the old laws as, for example, 
by contract or e;1.~C\ltive action. On the one hand, the mere continuance of 
old laws does not imply the recognition of old rights which had accrued 
under those laws. Something more than the continuance of old laws is 
necessary in order to support the claim that old rights have been recognised 
by the new Government. That "something more" can be found in a 
statutory provision whereby rights which had already accrued under the old 
laws are saved. Insofar as the continuance of old laws is concerned, as a 
general rule, they continue in operation after the conquest, which means 
that the new Government is at liberty not to adopt them at all or to adopt 
them without a break in their continuity or else to adopt them from a date 
subsequent to the date of conquest. (Para 28) 

Neither Section 5 of the Administration Act nor Section 4(2) of the 
Regulation amounts to recognition by the new sovereign of old rights which 
arose prior to December 20, 1961 under the laws which were in force in the 
conquered territory, the only dghts protected under Secdon 4{~} aroresaM 
being those which accrued subsequent to the date of enforcement of the 
Administration Act, namely, March 5, 1962. The period between Decem­ 
ber 20, 1961 when the territories comprised in Goa, Daman and Diu were 
annexed by the Government of India, and March 5, 1962 when the 
Administration Act came into force, was a period of interregnum. During 
that period, the old laws of the Portuguese regime were not in operation in 
the conquered territory of Goa. Secondly, the rights recognised under 
sub-section (2) of Section 4 of the Regulation did not extend any 
protection to the rights which had accrued prior to December 20, 1961 but 
envisaged only such rights which had come into being after March 5, 1962 
by reason of the laws continued by the Act and the Regulation. 

(Paras 27 and 29) 
Apart from that position, the Government of India never recognised, 

either during the interregnum or thereafter, any rights on the basis of titles 
of manifest obtained by any person during the Portuguese rule. Far from 
there being any recognition, there is a clear indication that the Government 
decided not to recognise those rights. For two years after the order of the 
Government of India dated September 16, 1964 stating that all applications 
for mining concessions made to the Portuguese Government on the basis of 

VINODJCVllAJt IBAJfl'JLAL .OOllALIA 11. GA.KOADHAR. MA.ltslNODAI A.OAR.WAL 227 
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The Judgment of the Court was delivered by 
Chaudrachud, C. J.-These appeals are by certificates granted by the 

Delhi High Court under Article 133(l)(a) and (c) of the Constitution in 
regard to its judgment dated February 20, 1970 in C. W. No. 712 0£ 1968. 

Adoocates who appeared in this eas« : 
S. .N. Kacklr, Senior Advocate (Santosh Chatterjte, A. K. Panda, IL. C. Parija and 

G. S. Chatterje1, Advocates, with him), for the Appellant; 
G. L. Sanghi, Senior Advocate ( Vinod Bobde, B. R. Agarwala, P. G. Gofchal# and 

Miss Vasudha Sanghi, Advocates, with him), for Respondent I ; 
M. M. Abdul Khader, Senior Advocate (Mrs. Shobha Dikshil and M. J(. Shroff, Advocates, 

with him), for Respondents 2 & 3. 

rn~ti~t i!lPd Procedure - Court cannot take a hfPertechnical 
view of self-imposed limitations when important rights are involved 
- Constitution of India, Article 226 (Para 29) 

Appeals allowed R-M/5481/C 

titles 0£ manifests shall lapse, respondent 1 did not take any steps at all for 
the recognition or re-assertion 0£ his right! and ultimately he made fresh 
applications after the appellant had obtained a mining lease. Thus, no 
right had accrued in favour 0£ respondent 1 under the Portuguese law and 
correspondingly, no liability or obligation was incurred by the Portuguese 
Government which the Government of India would be under a compulsion 
to accept by reason 0£ the provisions contained in Section 4 of the Regula­ 
tion. (Para 29) 

The applications for mineral concessions made by respondent 1 on the 
basis 0£ Title 0£ Manifests of 1959, therefore, had lapsed. Even assuming 
that those applications were pending when the Mines and Minerals Act and 
the Mineral Rules were extended to Goa on October 1, 1963, respondent l's 
applications could only be decided in conformity with the Act and the Rules. 
Section 4 0£ the Act and Rule 38 of the R-ules support this view. The Act 
and the Rules having been made applicable to the territory 0£ Goa on 
October 1, rns9, and the suppos~dly pertdirt~ appli~ation~ of m~ottd~ttt I 
not having been granted within a period of nine months, they must be 
deemed to have been refused under Rule 24(3) of the Mineral Rules. 

(Para 32) 
Pnna Chi/Jar v, Union of India, (1966) 1 SCR 357: AIR 1~66 SC 442: (1967) 1 SCJ 35, 

folloWld 
Vajesingji JorauMsingji v, Secretary of State, AIR 1924 PC 216: 51 IA 357; Secrllary of State 

v. Sardar Rustam Jrluzn, 68 IA IOY, 124: AIR 1941 PC 64; Dalmia Dadri Cement Co. Ltd. 
v, C. I. T., 1959 SCR 729: AIR 1958 SC 816: 1958 SCJ 1041; State of Saurashtra v, 
Mernon Haji Ismail Haji, (1960) 1 SCR 537: AIR 1959 SC 1383; Jagannath Agarwala v, 
State of Orissa, (1962) 1 SCR 205: AIR 1961 SC 1361; Stall of Saurashtra v, JarnaJar 
Mohamad Abdulla, (1962) 3 SCR 970: AIR 1962 SC 445: (1962) 2 SCJ 70; Promod 
Chandra v, StallofOrissa, 1962 Supp 1 SCR 405: AIR 1962SC1288: (1963) 1SCJ1 
and Stale of Gujarat v, Vora Fiddoli, (1964) 6 SCR 461: AIR 1964 SC 1043, relied on 

Virendra Singh v, Stale of U. P., (1955) 1 SOR 415: AIR 1954 SC 447: 1954 SCJ 705, 
oomuled 

J. Fm1und1s & Co. v, Deputy Chief Controller of Imports and Exports, (1975) 1 SOC 716: 
(1975) 3 SCR 867: AIR 1975 SC 1208, explained 

Mayor of t/11 City of Lyons v, East India Company, (1836-37) I Moore's IA. 175; R. v, 
Vaughan, (1558-1774) All ER Rep 311; Rao Shiu Bahadur Singh v. Slate of Vindhya Pracksh, 
1953 SOR 1188: AIR 1953 SC 394; Sree Rajendra Mills v. I. T. O., AfR 1958 Mad 220 
and Sebastlao v, Slate, AIR 1968 Goa 17, referred to 

(1981) 4 sec 228 
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2. The dispute in these appeals relates to the grant of mining rights in 
respect of an area situated in the villages of Karanzol and Sonaulim in Goa, 
the rival claimants being the appellant and respondent 1. Respondent 1 
claims preference over the appellant by reason of certain events which 
happened prior to the conquest and annexation of Goa by the Government 
oflndia on December 20, 1961. Before we turn to those events, it would be 
useful to notice the relevant provisions of the mining laws which were in force 
in Portuguese G1:>a. 

3. During the Portuguese rule, matters relating to grant, transfer and 
vesting of mining rights in Goa, Daman and Diu were governed by the 
"Portuguese Colonial Mining Laws". Under those laws a person could, in 
stated circumstances, make a "declaration" in writing stating that "he has 
discovered a mineral deposit". Such a declaration was called a "Mining 
Manifest" and the person making the declaration was called a "Manifestor'. 
The object of making a Mining Manifest was to acquire mining rights from 
the Government in respect of the area covered by the Manifest. On verifica­ 
tion of the facts stated in the Manifest, the concerned authorities would 
prepar a "Notice of Manifest", by which was meant "the record in a 
special book of prospector's declaration, which in a fixed term will ensure the 
exclusive right to 'concession' of a manifested mining property when such 
property contains minerals and the manifested land is free". The Notice 
of Manifest was thus an acknowledgment by public authorities of the 
authenticity of the Mining Manifest. It was a step-in-aid to the grant of 
mining rights, since the particular entry in the special book maintained for 
keeping the record of mining manifests ensured the exclusive right of the 
manifestor to mineral concession or rights. The Notice of Manifest was 
followed by the grant of "Title of Manifest" which meant "a certificate in 
terms of the note of manifest, per taining to the legal right to concession". 
The Title· of Manifest entitled the manifestor to a "mining concession" 
under which he was permitted "to explore a mining property and to enjoy 
thereon all mining rights". The mining concession was "unlimited in 
duration as long as the concessionaire complied with the conditions which 
the law and title of concession imposed on him". Article 119 of the 
Portuguese Colonial Mining Laws provided that a "prospecting licence" was 
not transferable but by Article 120, a Title of Manifest was transferable by 
simple endorsement on the original title, duly executed in terms of Article 60. 

4. On September 5, 1958 one V. J. Keny of Goa had obtained four 
Titles of Manifest from the Portuguese Government, being Manifests 
Nos. 31, 33, 34 and 35 of 1958, in respect of an area admeasuring about 
400 hectares. Sometime in 1959, Keny sold those manifests to respondent l 
for Rs. 33,000. The sale was in conformity with the Portuguese laws and 
was duly attested by a Notary Public in Goa. On September 4, 1959, which 
was one day before the expiry of a period of one year from the date on which 
Keny had obtained the Titles of Manifest from the Portuguese Government, 

VINODXUMAJl JJFA.NTJLAL GOSA.LIA l1. OANO;ii1.l>HAa NARSINGDAS AGAR.WAL 229 
(Chandrachud, C. J.) 
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respondent 1 made four applications, one in respect of each manifest, to 
the Governor-General of Portugal, attaching with each application the 
relative Title of Manifest, a challan evidencing payment of the prescribed 
fee for the grant of mineral concession and a challan evidencing deposit of 
the prescribed mileage fee for demarcation of the area in respect of which 
the mineral concession was sought. On September- 17, 1959 respondent I 
presented four applications attaching to them certain other documents and 
on September 24, 1959 he paid the balance of the fee prescribed for the 
grant of mineral concessions. 

· 5. The territories comprised in Goa, Daman and Diu under the 
Portuguese rule were annexed by the Government of India by conquest on 
December 20, 1961. By virtue of Article I (3)(c) of the Constitution of 
lDcJi~, these territories became a part of India. For the purpose of making 
provision for the administration of the said territories, the President of India, 
in exercise of the powers conferred upon him by Article 123 ( l) of the Cons­ 
titution, promulgated on March 5, 1962, Ordinance 2 of 1962, called the 
Goa, Daman and Diu (Administration) Ordinance. On March 27, 1962 
the Indian Parliament enacted the Goa, Daman and Diu (Administration) 
Act, l of 1962, replacing the aforesaid Ordinance with effect from March 5, 
1962. On the same date, the Parliament enacted the Constitution (Twelfth 
Amendment) Act, 1962, whereby Goa, Daman and Diu were added as 
Entry 5 in Part II of the First Schedule to the Constitution, and as clause (d) 
in Article 240 of the Constitution, with retrospective effect from December 20, 
1961. Thus, Goa, Daman and Diu became a part of the Union Territories 
of India with effect from the date of their annexation by conquest. 

6. On November 28, 1962 the President, in exercise of the powers 
conferred by Article 240 of the Constitution, promulgated the Goa, Daman 
and Diu (Laws) Regulation 12 of 1962. The various Acts specified in the 
Schedule to the Regulation were extended to Goa, Daman and Diu, one of 
such Acts being the Mines and Minerals (Regulation and Development) Act, 
1957. Section 4 of the Regulation provided for the repeal and saving of 
laws. By a notification issued by the Lieutenant-Governor of Goa, Daman 
and Diu under Section 3 of th~ R~gulfltion, the Mines and Minerals {Regula­ 
tion and Development) Act, 1957, and the Mineral Concession Rules, 1960, 
were made applicable to Goa, Daman and Diu with effect from October 1, 
1963. We will refer to these as "the Act" and "the Rules" respectively. 

7. On the date on which the Act was extended to Goa, Daman and 
Diu, the applications made by respondent 1 on September 4 and 17, 1959 to 
the Governor-General of Portuguese Goa were pending consideration for the 
grant of mineral concessions. Similar applications filed by other persons were 
also pending on that date. On September 16, 1964, the Mining Engineer, 
Department of Mines, Goa, informed respondent I that since his applications 
for mineral concessions had not been granted prior to October 1, 1963 when 
the Rules came into force, the said applications were deemed to have lapsed. 
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Respondent 1 was asked, if he so desired, to submit fresh applications for 
grant of mineral concessions in. accordance with the provisions of the Act and 
the Rules which, it was stated, would be considered on merits. It was added 
that the Government held forth no assurance that the concessions would be 
granted. Similar communications were sent by the Department of Mines to 
55 other persons whose applications were pending before the Portuguese 
Government when the Act and the Rules came into force. On October 5, 
1964, the Secretary of the Goa Mineral Ore Exporters Association made a 
representation to the Secretary, Industries and Labour Department, Govern­ 
ment of Goa, Daman and Diu, requesting that all cases in which applications 
were made and mineral concession fees were paid prior to October 1, 1963, 
should be treated by the Government sympathetically and mineral concessions 
should be granted. 

8. On October 17, 1964 the appellant applied to the Government of 
Goa for a prospecting licence in respect of a total area of 2600 hectares, 
which inch,,de9 the four areas for which respondent l had applied for a 
mining concession during the Portuguese rule. In September 1965, the 
Government of Goa decided to grant a prospecting licence to the appellant 
in respect of the whole area for which he had applied and sought approval 
of the Central Government to its proposed action, under Section 5(2) of the 
Act. Since the appellant's application was not granted within the time 
prescribed by the Rules, it was deemed to have been rejected. But on 
February IO, 1966 the Central Government, acting under Section 30 of the 
Act, restored the application of the appellant suo motu and made a recom­ 
mendation to the Government of Goa that a prospecting licence should be 
granted to him in respect of an area of 2425 hectares, which included the 
area in respect of which respondent 1 had applied for a mineral concession 
to ths Portuguese Government in Sept~mbiwr 1~~~. Xn p\lm.\in~i; Qf the 
Central Government's recommendation, the Government of Goa granted to 
the appellant a prospecting licence on February 26, 1966 over an area 
admeasuring 2425 hectares. 

9. On August 16, 1966 respondent I made four applications for mining 
leases in respect of the very same area for which he had applied for mineral 
concessions during the Portuguese rule and in respect of which the Govern .. 
ment of Goa had, as stated above, granted a prospecting licence to the 
appellant on February 26, 1966. Those applications having been rejected 
by the Government of Goa on September 29, 1966, respondent 1 filed revision 
applications to the Central Government which were also rejected in 
September 1967. 

10. In pursuance of the prospecting licence granted to him on 
February 26, 1966, the appellant applied for a mining lease on May 8, 1967. 
The State Government having delayed the grant of a mining lease to the 
appellant, he filed a revision application to the Central Government under 
Rule 54 of the Rules ·against the deemedrefusal of his application. On 
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April 20, 1969, the revision application was allowed by the Central Govern­ 
ment which directed the State Government to grant a mining lease to the 
appellant in respect of an area of 918·6050 hectares. This area covers the 
areas in respect of which respondent 1 was agitating his right to obtain a 
mining lease ever since the Portuguese rule. 

11. In between, upon the rejection of his revision application by the 
Central Government in September 1967, respondent 1 had filed a writ 
petition (C. W. No. 712 of 1968) in the Delhi High Court on July 23, 1968 
challenging the orders . of the Government refusing to grant a mining lease 
to him in respect of the four areas for which he had applied on August 16, 
1966. It was contended in the High Court on behalf of respondent 1 that 
by virtue of the four Titles of Manifest duly transferred in his favour, he 
had acquired an indefeasible right to obtain concessions over the four areas 
in question even prior to the annexation of Goa, that he had presented 
applications and paid the necessary fees prior to the said annexation and that 
therefore, the right which had accrued in his favour could not be considered 
as having lapsed on the annexation of Goa by the Government of India. It 
was stated on behalf of respondent I that it was out of abundant caution 
that he made fresh applications for mining leases to the Government of 
Goa after the annexation of Goa. These contentions were refuted on behalf 
of the appellant on the ground that the applications filed by respondent l 
to the Portuguese Government had lapsed on the Mrtexation of Ooa by th~ 
Government of India, that no right had accrued in favour of respondent I 
which the Government of Goa, after the annexation of Goa, was under an 
obligation to recognise and that since the appellant's application for a mining 
lease was granted, respondent 1 had no right to ask for a lease in respect of 
the areas which were included in the appellant's lease. The High Court 
allowed respondent l's writ petition and quashed the orders dated Septem­ 
ber 16, 1964, September 18, 1967 and September 29, 1967 whereby 
respondent l's applications .for mining leases and his revision applications 
were rejected by the Government. The High Court also quashed the order 
dated February 26, 1966 whereby a prospecting licence was granted to the 
appellant and directed the Government of Goa . to treat the applications of 
respondent · l dated September 4 and September 11, 1 Mg as stUl subs~stlng 
and to dispose them of in accordance with the findings and observations 
contained in the judgment. The correctness of the High Court's judgment 
is questioned in these appeals. 

12. The main question which arises for consideration in these appeals 
is whether, prior to the annexation of Goa by the Government of India, 
respondent 1 had acquired the right to obtain a mining lease from the 
Portuguese Government and, if so, whether after the annexation of Goa, the 
Government of India recognised that right and is therefore bound to grant a 
mining lease to respondent I in terms of the applications made by him in 
that behalf to the Portuguese Government. The question of recognition of 
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respondent l's right by the Government of India will, of course, depend 
initially upon whether, as a matter of fact, he had acquired the right to 
obtain a mining lease from the Portuguese Government, which In tum will 
depend upon the provisions of the Portuguese Mining Laws. The question 
as to whether the Government of India is bound to grant a mining lease 
to respondent 1 will depend upon the effect of the laws passed by the Indian 
legislature after the annexation of Goa, in the matter of continuance of laws 
which were in force in Portuguese Goa and in the matter of protection of the 
rights arising under those laws. It, therefore, becomes necessary to notice 
the relevant provisions of the Goa, Daman and Diu (Administration) Act, 
l of 1962, and of the Goa, Daman and Diu {Laws) Regulation, 12 of 1962, 
to which we will refer respectively as "the Administration Act" and "the 
Regulation". 

13. The Administration Act replaced Ordinance 2 of 1962, which had 
come into force on March 5, 1962. The Administration Act, though passed 
on March 27, 1962, was given retrospective effect from the date of the 
Ordinance, namely, March 5, 1962. The Administration Act makes provi­ 
sions relating to appointment of officers, continuance of existing laws until 
amended or repealed, extension of enactments in force to Goa, Daman and 
Diu and for allied matters. Section 2(b) of the Administration Act provides 
that "appointed day" means December 20, 1961. That is the date on which 
the territories comprised in Goa, Daman and Diu under the Portuguese rule 
were annexed by the Government of India by conquest. Section 5(1) of the 
Administration Act reads thus : 

Continuance of existing laws and their adaptation.-All laws in force 
immediately before the appointed day in Goa, Daman and Diu or any 
part thereof shall continue to be in force therein until amended or 
repealed by a competent legislature or other competent authority. 
14. The object of passing the Regulation was to extend certain laws to 

the Union Territory Qf GQa, l)~nrnn '1.Pq Piu, Sc~tiGn 2(e1) of the Regul1- 
tion defines the "Act" to mean an Act or the Ordinance specified in the 
Schedule to the Regulation. Section 3(1) of the Regulation provides that 
the Acts, as they are generally in force in the territories to which they extend, 
shall extend to Goa, Daman and Diu, subject to the modifications, if any, 
specified in the Schedule. Sub-section (2) of Section 3 provides that the 
provisions of the Acts referred in sub-section (1) shall come into force in Goa, 
Daman and Diu on such date as the Lieutenant-Governor may, by notification, 
appoint. Section 4 of the Regulation, which bears directly on the point at 
issue, reads thus: 

4. Repeal and Saving.-(!) Any law in force in Goa, Daman and 
Diu or any area thereof corresponding to any Act referred to in Sec­ 
tion 3 or any part thereof shall stand repealed as from the coming into 
force of such Act or part in Goa, Daman and Diu or such area, as the 
case ma)' be. 

{2) Nothing in sub-section ( 1) shall affect- 
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(a) the previous operation of any law so repealed or anything duly 
done or suffered thereunder; or 

(b} any right, privilege, obligation or liability acquired, accrued or 
incurred under any law so repealed; or 

{c) any penalty, forfeiture or punishment incurred in respect of any 
offence committed against any law so repealed; or 

(d) any investigation, legal proceeding oi remedy in respect of any 
such right, privilege, obligation, liability, penalty, forfeiture or 
punishment as aforesaid, and any such investigation, legal 
proceeding or remedy may be instituted, continued or enforced 
and any such penalty, forfeiture or punishment may be imposed 
as if this Regulation had not been made : 

Provided that anything done or any action taken (including any 
appointment or delegation made, notification, instruction or direction 
issued, form, bye-law or scheme framed, certificate obtained, patent, 
permit or licence granted1 or registration effected} under any such law, 
shall be deemed to have been . done or taken under the corresponding 
provision of the Act extended to Goa, Daman and Diu and shallcontinue 
to be in force accordingly unless and until superseded by anything done 
or any action taken under the said Act. 

15. Shri Kacker, who appears on behalf of the appellant, contends 
that there was an interregnum between December 20, 1961 when the Govern­ 
ment oflndia annexed Goa, and March 5, 1962 when the Administration 
Act was brought into force, as a result of which, laws which were in force in 
Portuguese Goa immediately before the annexation of Goa ceased to apply 
to that territory with effect from December 20, 1961 until March 5, 1962. 
It is urged by counsel that by reason of Section 5(1) of the Administration 
Act, it is only with effect from March 5, 1962 that such laws continued in 
force in the annexed territory. Since respondent 1 had made his applications 
for mining leases or mining concessions under the Portuguese law and since that 
law itself ceased to apply to the conquered territory with effect from the date 
of conquest, the applications lapsed on that date. Respondent l, not having 
made any application after March 5, 1962 under the Portuguese Mining 
Laws, forfeited his right to ask for mining leases on the basis of those laws. 
According to Shri K.acker, not only did the applications made by respondent l 
prior to the annexation 6f GM e~Me to bve e!i§t{!ftM on December 20, 1961, 
but the Manifests of Title which were granted to respondent I under the 
previous mining laws, which might have formed the basis for applying for 
mineral concessions under the same laws, also came to a termination. This, 
according to counsel, was much more so with effect from October 1, 1963, 
on which date the Mines and Minerals (Regulation and Development) Act, 
1957, and the Mineral Concessions Rules, 1960 were extended to Goa. In 
regard to the nature of the right which respondent l claimed under the 
Portuguese law, it is argued by Shri Kacker that the ''Titles of Manifest" 
obtained by respondent. 1 under those laws conferred upon him no vested 
right to obtain the mineral concessions or mining leases, They only enabled 
him to apply for concessions, since the Title of Manifest under the Portuguese 
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law was no more than what a prospecting licence is under the Indian law of 
mining. 

16. The argument of Shri G. L. Sanghi in answer to the points made 
by Shri Kacker runs thus : By virtue of the four Titles of Manifest which 
were duly transferred in his favour, respondent 1 acquired the right to obtain 
mineral concessions in respect of the four areas, prior to the annexation of 
Goa. He had presented the necessary applications within the prescribed 
period and he had also paid the necessary fees for obtaining mineral conces­ 
sions. Since respondent l was entitled to obtain mineral concessions or 
mining leases from the Portuguese Government, he would be entitled to 
obtain such rnncsssionr or leases from the Government of Goa also, Though, 
on the extension of the Act and the Rules to Goa with effect from October I, 
1963, the Portuguese Mining Laws stood repealed by reason of Section 4(1) 
of the Regulation, the previous operation of the Portuguese Mining Laws so 
repealed was saved by reason of Section 4(2) of the Regulation. Sub-sec­ 
tion (2) also saved anything duly done or suffered under the Portuguese laws, 
as also the right, privilege, obligation or liability acquired, accrued, or 
incurred under those laws. Not only that, but sub-section (2) also preserved 
any iovestigation, legal proceeding or remedy in respect of any such right, 
privilege, obligation or liability, which could be instituted, continued or 
enforced as if the Regulation had not been passed. The applications filed by 
respondent 1 for the grant of mining concessions were "legal proceedings" 
within the meaning of Section 4(2). of the Regulation. Since those proceed­ 
ings were instituted in accordance with the Portuguese Mining Laws on the 
basis of the right possessed by respondent 1 to obtain mining concessions, he 
was entitled to continue the proceedings as if the Regulation had not been 
passed, that is to say, as .if the Portuguese Mining Laws continued to be in 
force in the conquered territory of Goa. 

17. Before considering the merits of the respective contentions bearing 
on the effect of the provisions of the Administration Act and the Regulation, 
it is necessary to reiterate a well-settled legal position that when a new 
territory is acquired in any manner - be it by conquest, annexation or 
cession following upon a treaty - the new ''sovereign" is not bound by the 
rights which the residents of the conquered territory had against their sover­ 
eign or by the obligations of the old sovereign towards his subjects. The 
rights of the residents of a territory against their State or sovereign come to 
an end with the conquest, annexation or cession of that territory and do 
not pass on to the new environment. The inhabitants of the acquired 
territory bring with them no rights which they can enforce against the new 
State of which they become inhabitants. The new State is not required, by 
any positive assertion or declaration, to repudiate its obligation by disowning 
such rights. The new State may recognise the old rights by re-granting them 
which, in the majority of cases, would be a matter of contract or of executive 
action; or, alternatively, the recognition of old rights may be made by an 
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appropriate statutory provision whereby rights which were in force immediat­ 
ely before an appointed date are saved. Whether the new State has accepted 
new obligations by recognising old rights, is a question of fact depending 
upon whether one or the other course has been adopted by it. And, when­ 
ever it is alleged that old rights are saved by a statutory provision, it becomes 
necessary to determine the kind of rights which are saved and the extent to 
which they are saved. 

18. In Vaj"ingji JoravMsingji v. Secretary of State1, Lord Dunedin said 
in an oft-cited passage : 

... when a territory is acquired by a sovereign State for the first 
time that is an act of State. It matters not how the acquisition has been 
brought about. It may be by conquest, it may be by cession following 
on treaty, it may be by occupation of territory hitherto unoccupied by a 
recognised ruler. In all cases . the result is the same. Any inhabitant 
of the territory tart tda1M ~Md in the murti~if'a.l eonrts ~stn.bli!h~d by thl! 
new sovereign only such rights as that sovereign has, through his officers, 
recognised. Such rights as he had under the rule of predecessors avail 
him nothing . • . 

The decision of the Privy Council in Vajesingjii and the decisions in similar 
other cases like Secretary of State v. Sardar Rustam Khan2 were followed by this 
Court in Dalmia Dadri Cminit Co. Ltd. v. C. I. T.1, State of Saurashtra v. Mmion 
Haji Ismail Haji', Jagannath Agarwala v. State of Orissa5, State of Saurashtra v, 
Jamadar Mohamad Ahdulla6, Promod Chandra v. State of Orissa7 and Pema Chi oar 
v. Union of India&. A discordant note was struck by Bose, J. who spoke for 
the Court in Virendra Singh v , State of Uttar Pradesh9, but a 7~Judge Bench 
held by a majority, Subba Rao, J. (dissenting), in State of Gujarat v. Vora 
Fiddali1° that VirMdra Singh caBe11 waiB decided wrongly. Five '°'ui~md 
judgments were delivered in that case, four of which, on behalf of six 
learned Judges, affirmed the view of the Privy Council. Mudholkar, J. 
who delivered a separate judgment concurring with the majority on the point 
at issue before us, said : 

The rule of international law on which the several Privy Council 
decisions as to the effect of conquest or cession on the private rights of 
the inhabitants of the conquered or ceded territory are founded has 
become a part of the common law of this country. (page 590) 

19. We must accordingly proceed on the basis that the right, if any, 
which respondent 1 had against the Portuguese Government to obtain a 
mineral concession or a mining lease came to an end with the conquest of 
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Goa by the Government of India on December 20, 1961. In the absence of 
any allegation that the right was re-granted either by a private agreement 
or by executive fiat, the· sole question for our consideration is whether the 
Government of India is under an obligation to recognise the right, if any, of 
respondent I by reason of a statutory provision which saves that right. 

20. The first limb of Shri Sanghi's argument on behalf of respondent 1 
is that the laws which were in force in the annexed territory continued to be 
in force therein even· after the annexation of that territory by the Government 
of India. According to the learned counsel, nothing was required to be done 
by the Indian legislature to continue those laws in force inasmuch as they 
continued to operate on their own force despite the annexation of Goa by ·the 
Government of India. It is urged that Section 5(1) of the Administration 
Act provides for the continuation of all laws which were in force immediately 
before the appointed day, that is, before December 20, 1961, and a plain and 
necessary implication of that provision is that all laws which were in force in 
the annexed territory before the appointed day continued to be in force in 
that territory after the appointed day. There was, therefore, no hiatus 
between the appointed day and March 5, 1962 when the Administration Act 
came into force. This implication is read by counsel in the provision of 
Section 5( 1) on the reasoning that it could not possibly have revived some­ 
thing which had already died a natural death on the date of annexation. He 
contends that the expression "continue to be in force" used in Section 5(1) 
presupposes that the laws which were in force in the annexed territory prior 
to the date of annexation were still in force and all that was required was the 
expression of a legislative will to continue those laws in force until they are 
amended or repealed by a competent legislature or other competent authority. 
Counsel illustrated his argument by taking the example of the penal laws of 
Goa. Those laws, says he, could not be deemed to have come to an end 
with the conquest of Goa for, otherwise, its inhabitants would have got a 
free Ucence to commit any crime that they choose like murder, arson and tape. 

21. In support of this submission learned counsel relies on the decisions 
in Mayor of the City of Lyons v, East India ComfJany11, R. v . Vaughanl1, Rao Shiv 
Bahadur Singh v. Stat« of Vindhya Pradesh13, Sree Rajendra Millsv, I. T. o.u and 
Sebastla» v. Stati15• 

22. In Mayor of Lyons11 Lord Brougham said: 
It is agreed, on all hands, that a foreign settlement, obtained in 

an inhabited country, by conquest, or by cession from another Power, 
stands in a different relation to the present question, from a settlement 
made by colonizing, that is, peopling an uninhabited country. 

In the latter case, it is said, that the subjects of the Crown carry 
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24. In Sree Rajendra Mills16, Rajagopala Ayyangar, J ., speaking for a 
Division Bench of the Madras High Court, quoted a passage from Hyde's 
Intemational Law at page 397, which is to the effect that "Law once established 
continues until changed by some competent legislative power. It is not 
changed by mere change of sovereignty." Quoting Beale, the learned 
Author says in a footnote in his book that: 

There can be no break or interregnum in law. Once created it 
persists until a change takes place and when changed, it continues in 
such a changed condition until the next change and so on for ever. 
Conquest or coloni~atiM i~ im('Otl!nt to bring lew to an end : in spit@ 
of change of Constitution the law continues unchanged until a new 
sovereign by legislative act creates a change. 

On this consideration the Court rejected the contention that the right to 
claim arrears of tax due to the Central Government under the Government 
of India Act, 1935, did not pass or vest in the government of the Indian 
Union under the Constitution. 

25. The decision of the learned Judicial Commissioner of Goa in 
Sehastlaou, rejecting the contention advanced on behalf of a Portuguese 
citizen that the sovereignty of Goa before the appointed day "was Portugal, 
is Portugal and remains Portugal" and that after the conquest of Goa, India 

with them the laws of England, there being, of· course, no lex loci. In 
the former case, it is allowed, that the law of the country continues until 
the Crown, or the legislature, change it. This distinction, to this extent 
is taken in all the books. (pages 270-71) ' 

The decision in Mayor of Lyons11 was referred to by Jagannadha Das, J. in 
his judgment in Rao Shiv Bahadur Singh13• Observing that the various compo­ 
nent States became the United State of Vindhya Pradesh on March 18, 1948, 
the learned Judge said : 

In the normal course and in the absence of any attempts to introduce 
uniform legislation throughout the State, the pre-existing laws of the 
various component States would continue to be in force on the well­ 
accepted principle laid down by the Privy Council in Mayor of Lyons v. 
Easl India CompanyU. 
It was held that by virtue of the Orders of the Regent of Rewa of 1921 

and 1922, the Indian Penal Code and the Criminal Procedure Code with the 
necessary adaptations were in force in the Rewa State and either became 
extended to the entire Vindhya Pradesh State from August 9, 1948, by 
Ordinance 4 of 1948, or.continued to be in force in thi;; Rew1 porti9n Qf thM 
State by virtue of the principle laid down in Mayor of Lyons11 and were the 
penal law in force in the relevant area when the criminal acts in question 
were committed by the appellants. 

23. R. v. Vaughanlt. was a unique case in which a person in Jamaica 
had attempted to bribe a Privy Councillor in order to procure an office. 
Lord Mansfield, C. J. observed : "lf Jamaica was considered as a conquest, 
they would retain their old laws until the conqueror had thought fit to alter 
them." 
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was exercismg a mere de facto sovereignty over the erstwhile Portuguese 
territory for the purpose of international law, need not detain w., 

26. These decisions on which Shri Sanghi relies may be considered as 
authority for the proposition that, as a general rule, laws which are in force 
in the annexed or conquered territory continue to remain in force after the 
conquest or annexation until they are altered or repealed. But the real 
question which will determine the controversy in these proceedings is whether 
the continuance, ipso facto, of old laws after the conquest or annexation is 
tantamount to a recognition, without more, of the rights and privileges 
accruing under those laws. Secondly, the general rule is naturally subject 
lo any ~pecitic r>t~Vi9ion to th@ eontrn.ry which the new Gov@rnment may 
make. These questions are directly covered by the decision of this Court in 
Pema Chihar v. Union of lndia8 and are no longer res integra. 

27. In Pema Cki6ar8, the petitioner who was a resident of Daman, a 
former Portuguese territory, had obtained licences between October 9 and 
December 4, 1961 for the import of various goods. Those licences were 
valid for a period of 180 days. On December 20, 1961 the Portuguese 
territories of Goa, Daman and Diu were conquered by the Government of 
India, whereupon on December 30, 1961 the Military Governor of the 
conquered territory issued a proclamation recognising only certain kinds of 
import licences, amongst which were not included the licences granted to the 
petitioner. Having failed to . obtain recognition for his import licences, the 
petitioner filed a petition in this Court under Article 32 contending firstly 
that under ·the Administration Act, the previous laws in the Portuguese 
territories continued in force from March 5, 1962, which amounted to recog­ 
nition by the Government of India of all rights flowing from the previous 
laws which were in force in the Portuguese territories; and secondly, that 
Section 4(2) of the Regulation preserved all rights and privileges acquired or 
accrued under the Portuguese law, as a result of which his right under the 
import licences which were issued to him under the Portuguese law stood 
preserved. These contentions were rejected by a Constitution Bench of this 
Court consistin~ of Grtj~ndu~~dkn.r, C. J. aad Wn.neh"o, Hidn.yn.tulln.h, 
Shah and Sikri, JJ. It was held by the Court that the mere fact that the 
old laws were continued did not mean that the rights under those laws were 
recognised by the Government of India and, therefore, the petitioner was not 
entitled to seek recognition of his import licences from the Government of 
India. Having ·held that in the face of the proclamation issued by 
the Military Governor on December 30, 1961, it was impossible to hold 
that the Government of India had adopted the laws of the Portuguese 
Government the Court, speaking through Wanchoo, J., observed: 

But this is not all. The Ordinance and the Act of 1962 on which 
the petitioner relies came into force from March 5, 1962. It is true 
that they provided for the continuance of old laws but that could only 
be from the date from which they came into force i.e., from March 5, 
1962. There was a period between December 20, 1961 and March 5, 
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1962 during which it cannot be said that the old laws necessarily 
continued so far as th~ rights and liabilities between the new subjects 
and the new sovereign were concerned. So far as such rights 
and liabilities are concerned, (we say nothing here as to the rights and 
liabilities between subjects and subjects under the old laws), the old laws 
were apparently not in force during this interregnum. That is why we 
find in Section 7(1) of the Ordinance, a provision to the effect that all 
things done and all action taken (including any acts of executive 
authority, proceedings, decrees and sentences) in or with respect to Goa 
Daman and Diu on or after the appointed day and before the commence­ 
ment of this Ordinance, by· the Administrator or any other officer of 
Government, whether civil or military or by any other person acting 
under the orders of the administrator or such officer, which have been 
done or taken in good faith and in a reasonable belief that they were 
necessary for the peace and good Government of Goa, Daman and Diu, 
shall be as valid and operative as if they had been done or taken in 
accordance with law. Similarly we have -a provision in Section 9(1) of 
the Act, which is in exactly the same terms. These provisions in our 
opinion show that as betwsen the subjects and the new sovereign, the 
old laws did not continue during this interregnum and that is why 
things done and action taken by various authorities during this period 
were validated as if they had been done or taken in accordance with law. 

The argument based on the saving clause contained in sub-section (2) of 
Section 4 of the Regulation was repelled by the Court thus: 

As for Regulation 12 of 1962, that is also of no help to the petitioner. 
The laws repealed thereby (as between the sovereign and the subjects) 
were in force only from March 5, 1962. Section 4(2) on which reliance 
is placed would have helped the petitioner if his licences had been 
granted on March 5, 1962 or thereafter. But as his licences are of a 
date even anterior to the acquisition of the Portuguese territories, 
Section 4(2) of the Regulation cannot help him. The contention under 
this head must also be rejected. 

28. The decision in Perna Chihar8 is an authority for four distinct and 
important propositions: (J) The fact that laws which were in force in the 
conquered territory are continued by the new Government after the conquest 
is not by itself enough to show that the new sovereign has recognised the 
rights under the old laws; (2) The rights which arose out of the old laws 
prior to the conquest or annexation can be enforced against the new sovereign 
only if he has chosen to recognise those rights; (3) Neither Section 5 of the 
Administration Act nor Section 4(2) of the Regulation amounts to recognition 
by the new sovereign of old rights which arose prior to December 20, 1961 
under the laws which were in force in the conquered territory, the only rights 
protected under Section 4(2) aforesaid being those which accrued subsequent 
to the date of enforcement of the Administration Act, namely, March 5, 
1962; and (4) The period between December 20, 1961 when the territories 
comprised in Goa, Daman and Diu . were annexed by the Government of 
India, and March 5, 1962 when the Administration Act came into force, was 
a period of interregnum. These propositions afford a complete answer to the 
contentions raised by Shri Sanghi. The judgment in Pema Chibar8 was 
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brought to the attention of the High Court and was argued upon but sur­ 
prisingly, it has not referred to the judgment at all. We have no doubt that 
if the High Court were alive to the position laid down in Perna Chibar8, it 
could not have possibly come to the conclusion to which it did. 

29. The true position then is that in cases of acquisition of a territory 
by conquest, rights which had accrued under the old laws do not survive 
and cannot be enforced against the new Government unless it chooses to 
recognise those rights. In order to recognise the old rights, it is not 
necessary for the new Government to continue the old laws under which 
those rights had accrued because, old rights can be recognised without conti­ 
nuing the old laws as, for example, by contract or executive action. On the 
one hand, old rights can be recognised by the new Government without 
continuing the old laws; on the other, the mere continuance of old laws does 
not imply the recognition of old rights which had accrued under those laws. 
Something more than the continuance of old laws is necessary in order to 
support the claim that old rights have been recognised by the new Govern­ 
ment. That ''something more" can be found in a statutory provision 
whereby rights which had already accrued under the old laws are saved. 
Insofar M the co!HihUllt\~~ of old faw~ is conc~t'Md, M ~ ~en~ral rule, they 
continue in operation after the conquest, which means that the new Govern­ 
ment is at liberty not to adopt them at all or to adopt them without a break 
in their continuity or else to adopt them from a date subsequent to the date 
of conquest. 

30. In the instant case there was in the first place, on the authority of 
Perna Chlbat", an interregnum between December 20, 1961 and Mafch 5, 
1962. During that period, the old laws of the Portuguese regime were not 
in operation in the conquered territory of Goa. Secondly, the rights recog­ 
nised under sub-section (2) of Section 4 of the Regulation did not extend any 
protection to the rights which had accrued prior to December 20, 1961 but 
envisaged only such rights which had come into being after March 5, 1962 
by reason of the laws continued by the Act and the Regulation. Apart from 
that position, the Government of India never recognised, either during the 
interregnum or thereafter, any rights on the basis of titles of manifest 
obtained by any person during the Portuguese rule. On September 16, 1964 
the Government of India issued an order stating expressly that all applica­ 
tions for mineral concessions made to the Portuguese Government on the 
basis of titles of manifest shall be deemed to have lapsed. Thus, far from 
there being any recognition by the Indian Government of rights accruing 
from titles of manifest, there is a clear indication that it decided notto 
recognise those rights. It is significant that for two years after the order of 
the Government oflndia dated September 16, 1964, respondent l did not 
take any steps at all for the recognition or re-assertion of his rights. He 
obtained an order of refund of the amount which he had paid to the Portu- 
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guese Government on the applications which were made by him for obtaining 
mineral concessions. It was on August 16, 1966 that he applied for a 
mining lease under the Indian law. He did so after the appellant had 
obtained a mining lease in his favour on February 26, 1966 and he applied 
for a lease in respect of the very same areas over which the appellant was 
granted a mining lease. On September 20, 1967 the Central Govern­ 
ment rejected the application of respondent 1 for a mining lease and 
it is eleven months thereafter that he filed a writ petition in the Delhi High 
Court challenging the various orders passed against him and the order by 
which a mining lease was granted to the appellant. We do not rely on these 
later facts for the purpose of showing any laches on the part of respondent 1 
because the Court cannot take a hypertechnical view of self-imposed limita­ 
tions when important rights are involved. We have referred generally to the 
course of events, only in order to show how no right had accrued in favour 
of respondent 1 under the Portuguese law and how, correspondingly, no 
liability or obligation was incurred by the Portuguese Government which the 
Government of India would be under a compulsion to accept by reason of 
the provisions contained in Section 4 of the Regulation. 

:n. Shri Sanghi tried to distinguish the decision in Perna Chibars by 
contending that whereas in that case the dispute was between the Govern­ 
ment on the one hand and a citizen on the other, the dispute in the instant 
case is between two individuals, namely, the appellant and respondent 1. 
It is contended by the learned counsel that the ratio of Perna Chibar8 cannot 
apply to a dispute of the present nature, especially since Wanchoo, J. in his 
judgment in that case has stated expressly that the decision was confined to 
the matter in which the dispute was not between two private citizens but 
between the State on the one hand and a citizen on the other. We may 
assume for the s1kf} of ugument th~t th~ ratio of l''m" Qhi~<1r8 may be 
confined to cases in which the dispute is between the State and a citizen and 
not between two or more citizens. But it is fallacious to say that the dispute 
in the instant case is between two private indiv'duals, The case undoubtedly 
involves the consideration of competing claims made by the appellant and 
respondent l to a mining lease but the true question is whether the Govern­ 
ment of India is under an obligation to grant a lease to respondent I by 
virtue of the fact, as alleged by him, that a right had accrued in his favour 
under the Portuguese laws and that, by reason of the fact that those laws 
were continued by Section 5(1) of the Administration Act and further, that 
the rights which had accrued under those laws were saved by Section 4(2) of 
the Regulation, the Government of India was bound to recognise his right. 
If the appellant was not in the field and the Government of India were yet 
to reject the application of respondent I, the self-same question would have 
arisen, which shows that the interposition of the appellant cannot take away 
the present case out of the ratio of Pema Chibar8, any more than the presence 
of a competing applicant for an import licence would have made a difference 
to the ratio of that decision. 
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16. (1975) s sCR 867, 876: (1975) 1 sec 716, 72~ 

32. Yet another attempt was made by Shri Sanghi to distinguish the 
decision in Pema Chihar8 -by saying that whereas there was no law as such 
regulating the grant of import licences, there is in the instant case a law 
which governs the grant of mining leases. We are unable to appreciate this 
distinction. The decision in Pema Chihar8 does not rest on the presence or 
absence of a law governing a particular subject-matter. Nor indeed does the 
decision say that there was no law at a11 governing the grant of import 
licences. In fact, the reference to the time-limit of 180 days and to the 
restriction that no import can be made without a valid licence shows that 
there was in existence a law which regulated the grant of import licences. 
Counsel relied on the decision in J. Fernandes & Co. v. Deputy Chief Controll1r 
of Imports and Exporls1fi, in order to show that during the Portuguese regime 
there was no law in existence governing the grant of import licences. We 
are unable to deduce any such conclusion from the said decision. The 
judgment does not say that there was no law governing the grant of import 
licences. It only says that the petitioner therein had failed to show that he 
possessed any right under the law. That would rather show that there was 
in existence a law governing the grant of import licences but that the peti­ 
tioner was unable to show that he had any right under that law. We may 
mention incidentally that J. Fernandes & Co.18 reiterated the position which 
has been treated over the years as well settled that rights available against the 
old sovereign can be enforced after conquest against the new sovereign, only 
if they are recognised by the new sovereign. 

33. It is clear from the facts on the record of the case that the applica­ 
tions for mineral concessions made by respondent 1 on the basis of Title of 
Manifests of 1959 had lapsed. Even assuming that those applications were 
pending when the Act and the Rules were extended to Goa on October 1, 
1963, respondent l's applications could only be decided in conformity with 
the Act and the Rules. Section 4 of the Act and Rule 38 of the Rules 
support this view. Section 21 of the Act makes it penal to do any prospecting 
or mining operation otherwise than in accordance with the Act or the Rules. 
The Act and the Rules having been made applicable to the territory of Goa 
on October 1, 1963, and the supposedly pending applications of respondent 1 
not having been granted within a period of nine months, they must be 
deemed to have been refused under Rule 24(3) of the Rules. 

34. For. these reasons, we set aside the judgment of the High Court, 
allow the appeals and dismiss the writ petition filed by respondent I in the 
Delhi High Court. 

35. The appellant will get his costs here and in the High Court from 
Respondent 1. Hearing fee one set only. 
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t Appeal by Certificate from the Judgment and Decree dated April 1, 1976 and from 
the Judgment and Decree dated June 19, 1975 of the Andhra Pradesh High Court in 
AS. No. 71of1973 and Appeal No. 259of1972 

Appellants; 

And 
Civil Appeal No. 200of1978 

NORI MADHUSUDAN AND OTIIERS 
Versus 

VATIICHERUKURUVILLAGEPANCHAYAT .. Respondent. d 
Civil Appeal Nos. 931of1977 and 200of1978t, decided on April 26, 1991 

Tenancy and Land Laws - A.P. (Andhra Area) loams (Abolition and 
Convenion into Ryotwori) Act, 1956 (37of1956) - Sections 3 and 7 - Nature 
of grant-Determination of-Entries in Inams Fair Register andsurvey and 
settlement records have great evidentiary value - Construction of such entries e 
is a question or law - Having regard to such entries, held, grant was for 
preservation and maintenance of a public tank - Grant was thus in favour of 
an institution viz. tank though it was made in the name or individuals - 
Presumption to the contrary can be made only in absence of unimpeachable 
evidence like the entries in loams Fair Register - Hence despite the colour or 
title obtained by the individual grantees; they were not entitled to· enjoy · f 
usufruct for their personal use - Evidence Act, 1872, Section 35 - Specific 
Relief Act, 1963, Section 6 

Evidence Act, 1872- Sections 110 and 114- Presumption of ownership 
&oM pogge~~don - Nnture or - Longer the pogm~ion, ~tronger the presump- 
tion - Old grant g 

Statute Law - 'Presumptions' - Nature of - Can be raised to fill the 
gaps in absence or evidence - Cannot be used to contradict evidence - Evi­ 
dence Act, 1872, Sections 111-A to 114-A- Words and Phrases 

A Zamindar granted 100 acres of land in inam village in favour of one 
'NLS' for construction, preservation and maintenance of a tank. In 1700 AD i.e. h 
11.90 Fasli, the tank was dug by the villagers and ever since the villagers had 
been using the fresh water tank for their drinking purposes and they perfected 

. . Respondents. 

1991 Supp (2) Supreme Court Cases Z28 
(BEFOREN.M. KAsLIWALANDK RAMASWAMY,JJ.) 

Civil Appeal No. 931of1977 
VATIICHERUKURU VILLAGEPANCHAYAT Appellant; 

Versus 
NORIVENKATARAMADEEKSHITHULU 

AND01HERS 

Court was correct in the answer given to the question. This appeal, 
therefore, fails and is dismissed. There will be no order as to costs. 
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VATIICHERUKURUVIUAGE PANCHAYATv. NORrV. DEEKSHITTiULU 229 

their right by prescription. In course of time the tank was silted up and grass 
and trees are grown thereon and only in and around 30 acres of the water 
spread area, fresh water survived. No repairs were· effected by the descendants 
of 'NLS'. On July 7, 1965, the Gram Panchayat took unilateral possession of the 
tank and ever since was exercising possession, supervision and control over it. 
After expiry of three years from the date of dispossession, the descendants filed 
suit (out of which C.A No. 200of1978 arose) for possession based on title. The 
trial court found that the tank was a 'public trust', the descendants would be 
hereditary trustees and could be removed only by taking action under Sec­ 
tion 77 of the AP. Hindu Charitable and Religious Institutions and Endow­ 
ments Act, 1966. It also held that the descendants acquired title by adverse pos­ 
session. Accordingly the suit for possession was decreed. On appeal the High 
Court reversed the decree and held that the tank was a public tank and the tank 
and the lands stood vested in the Gram Panchayat under AP. Gram Panchayat 
Act 2of1964. Since the Gram Panchayat was alrea 'yin possession from July 7, 
1965, though by dispossessing the descendants forcibly, the court held that no 
interference with such possession was called for when the suit of the descen­ 
dnnt~ wns not under Section 6 of the Specific Relief Act but one based on title 
and the descendants had failed to show a better title than the Gram Panchayat. 

Earlier the Gram Panchayat had also filed a suit (out of which C.A No. 
931 of 1977 arose) against the descendants of 'NLS' for possession. The descen­ 
dants therein inter alia pleaded that the Gram Panchayat unlawfully took pos­ 
session of the tank on July 7, 1965, that they acquired title by grant of ryotwari 
patta under Section 3 of the A.P. Inams (Abolition and Conversion into 
Ryotwari) Act and that the Gram Panchayat had no right to interfere with their 
possession and enjoyment. The trial court found that the land was endowed to 
NLS for the maintenance of the tank and the descendants obtained ryotwari 
patta under the Inams Act and were entitled to remain in possession and enjoy­ 
ment as owners subject to maintaining the tank. Accordingly, the suit was dis­ 
missed. On appeal the High Court confirmed the decree on further finding that 
by operation of Section 14 of the Inam Act, the civil suit was barred. Hence the 
two appeals before the Supreme Court. Dismissing the appeals 
Held: 

The entries in the Inam Fair Register are great acts of the State and 
coupled with the entries in the survey and settlement record furnish 
unimpeachable evidence. Construction of the relevant entries in the IFR is a 
question of law. In the entries the lands in the tank were classified as village 
~pommboke' and the tank as 'village tank'. In the village map also the same 
remarks were reiterated. On construction of the entries it is clear that the 
original grant was made for the preservation and maintenance of the tank and 
tax free inam land was granted for that purpose though it was in the name of 
the individual grantee. Thus the inam land in an inam village was held by the 
institution, namely, the tank. Ryotwari pat ta shall, therefore, be in favour of the 
institution. A presumption to the contrary cannot be drawn when the docu­ 
mentary evidence in the IFR and the survey and settlement records furnish the 
unerring evidence. (Paras 13 and 14) 

a 
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A.R.R.M.V. Amnachallam Chetty v. Venkatachalapathi Guruswamigal, AIR 1919 PC 62: 
43 Mad 253: 46 IA 204; K. V. Krishna Rao v. Sub-Colkctor, Ongole, AIR 1969 SC 563: 

. (1969) 1SCR624,nlied on 
Krishan Nair Boppu!i Punnial: v. Lakshmi Narasimh.aswamy Varu, (1963) 1 Andh WR a 

214, distinguished 
A presumption of an origin in lawful title can be drawn in order to support 

possessory rights, long and quietly enjoyed, where no actual proof of title is 
forthcoming. It is not a mere branch of the law of evidence. It is resorted to 
because of the failure of actual evidence. The matter is one of presumption b 
based upon the policy of law. A presumption should be allowed to fill in gaps 
disclosed in the evidence. The presumption, not to supplement but to con­ 
tradict the evidence would be out of place. It is not a presumption to be capri­ 
ciously made nor is it one whic,h a certain class of possessor is entitled to, de 
jure. In a case such as the one in question where it was necessary to indicate 
what particular kind of lawful title was being presumed, the court must be c 
satisfied that such a title was in its nature practicable and reasonably capable of 
being presumed without doing violence to the probabilities of the case. It is the 
completion of a right to which circumstances clearly point where time had 
obliterated any record of the original commencement. The longer the period 
within which and the remoter the time when first a grant might be reasonably 
supposed to have occurred the less force there is in an objection that the grant d 
could not have been lawful. (Para 14) 

Syed Md. Mazajfarabnusavi v. Bibi Jabeda Khatun, AIR 1930 PC 103: 57 IA 125: 1930 
AU 377; Bhojraj v. Sita Ram, AIR 1936 PC 60: 38 Born LR 344: 1936 AU 755, relied 
on 

Though the pattas were obtained in the individuals' name, the trustees of e 
an institution cannot derive personal advantage from the administration of the 
trust property. Though the original grant was not produced, the grant was for 
the institution and not to the individuals. Therefore, the colour of title though 
enabled them to enjoy the. usufruct for personal use, once the tank and the 
appurtenant land was found to be public tank, the descendants acquired no per- 
sonal right over it. (Paras 13 and 14) f 

Nori Venkatarama Dikshitulu v. Ravi Venkatappayya, (1959) 2 Andh WR 357: AIR 1959 
AP 568; M. Srinivasacharyulu v. Dinavahi Pratyanga Rao, AIR 1921 Mad 467: 30 
MLT 101: 64 IC 816, approved 

Bhupathiraju Ytnkatapathiraju v. fresifknt, Talmf Board, Nar3apur, (1913) 19 IC 727 
(Mad)(DB): 13 MLT 419,distinguished 

Panchayats - A.P. Gram Panchayat Act, 1964 (2 of 1964) - Section 64 - g 
Applicability- Land or income used for communal purpose or villagers should 
belong to or be administered by Gram Panchayat - In absence of any finding 
to that effect, Section 64 is not attracted (Para 8) 

Panchayats-A.P. Gram Panchayat Aet, 1964 (2of1964)-Sectlon 85- 
Vesting of water works and appurtenant land in Gram Panchayat - 'Vesting' h 
- Meaning of, in the context - Absolute or full title not conferred on Gram 
Panchayat- Vesting Is subject to prescriptive right of villagers and overriding 
title of Government - It ls for the purpose of possession, supervision and con­ 
trol and for common use of villagers - Words and Phrases 
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Held: 
The word 'vest' bears variable colour taking its content from the context in 

which it came to be used. The word 'vesting' in Section 85 would signify that the 
water courses and tanks, lands etc. used by the public to such an extent as to 
give a prescriptive right to their use, are vested in the Gram Panchayat, and 
placed them under the control and supervision of the Gram Panchayat, It con­ 
fers no absolute or full title. It was open to the government, even after vesting, 
to place restrictions upon the Gram Panchayat in the matter of enjoyment and 
use of such tanks, and appurtenant lands etc. Sub-section (3) of Section 85 
expressly makes the matter clear. It empowers the government to assume the 
administration of any such tank or lands or to define or limit the control which 
is vested in the Gram Panchayat, Gram Panchayat being a statutory body is 
bound by the restrictions imposed by sub-section (3) of Section 85. The 
assumption of management by the government would be subject to the pres­ 
criptive right of the villagers, if any. (Paras 10 and 11) 

Gram Panchayat; Mandapaka v. Distt. Collector, Eluru, AIR 1982 AP 15: (1981) 2 Andh 
WR468: (1981) 2Andh LT377, approved 

Anna Narasimha Rao v. Kurra Venkata Narasayya, (1981) 1AndhWR325: AIR 1982 
AP 386, overruled 

Port of London Authority v. Canvey Island Commissioners, (1932) 1 Ch 446; Fruit and 
Vegetable Merchants Union v. Delhi Improvement Trust, AIR 1957 SC 344: 1957 SCR 
1, referred to 

Chamber's Mid-Century Dictionary, p. 1230; Black's Law Dictionary, 5th edn., p. 1401; 
Stroud's Judicial Dictionary; 4th edn., Vol. 5, p. 2938, referred to 

Panchayats -A.P. Gram Panchayat Act, 1964 (2or1964) - Section 85 - 
Vesting of public tank - Grant of land burdened with dashabandam service or 
public nature made in the name or individuals at a time when maintenance of 
water sources and water courses to the benefit of the villagers was left to the 
viHagers themselves - Vlllaget'S digging tank for their common benefit - Des­ 
cendants of the grantees rendering the tank disused and abandoned -Held, as 
a result of default in service the tank and the appurtenant land would vest In 
Gram Panchayat - Even though Gram Panchayat not justified in unilaterally 
taking Into pos~~~~Iort th~ ~l'ftJ')~rty but a dt-eree for possession in favour of the 
Gram Panchayat would be redundant when the descendants faiJed to establish 
a better title 

Tenancy and Land Laws - A.P. (Andhra Area) Inams (Abolition and 
Conversion into Ryotwari) Act, 1956 (37of1956) - Section 7 - Dashabandam 
grant of land burdened with service of a public nature - Such land Inalienable 
being opposed to public policy 
Held: 

In the case of dashabandam inams situated in ryotwari villages, the govern­ 
ment has the right of resumption on default of service. The lands burdened with 
dashabandam service which is a service of public nature, are inalienable as 
being against public policy. The descendants of the grantee, though enjoyed the 
income from the properties, did not effect the repairs and neglected the 
maintenance and upkeep of the tank. They rendered the tank disused and aban­ 
doned. By operation of Section 85 of the Gram Panchayat Act the lands and 
tank stood vested in the Gram Panchayat for control, management and supervi­ 
sion. (Para 14) 

a 
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Clvil Procedure Code, 1908 - Section 9 - Exclusion of civil court's Juris .. 
diction - Rationale behind -Administrative Law-Administrative Tribunals 

Reltl: 
Inams Act is a self-contained code. It expressly provided rights and g 

liabilities; prescribed procedure, remedies of appeal and revision, excluded the 
jurisdiction of the civil court and gave it primacy notwithstanding anything 
inconsistent with any law or instrument having force of Jaw. The jurisdictional 
findings are an integral scheme to grant or refuse ryotwari patta under Sec­ 
tion 3, read with Section 7 and not collateral findings. It was subject to appeal h 
and revision and certiorari under Article 226. The decision of the Revenue 
Tribunal, are final and conclusive between the parties or persons claiming right, 
title or interest through them. The trick of pleadings and the camouflage of the 
reliefs are not decisive but the substance or the effect on the order of the 
tribunal under the Inams Act are decisive. The civil suit is not maintainable 

e 

c 

b 

a 

Ravipati Kotayya v, Ramasami Subbaraydu; (1956) 2 Andh WR 739: AIR 1957 AP 182, 
appro~d 

Though within six months from the date· of dispossession no suit under 
Section 6 of the Specific Relief Act was Jaid and therefore, the Gram Panchayat 
was not justified to take law into its own hands to take unilateral possession 
without due course of law, but since the suit fiJed by the descendants was based 
on title, they had to establish their better title which they could not. The need 
to grant decree for possession in favour of the Gram Panchayat thus becomes 
redundant (Paras 12 and 29) 

The suit of the descendants would have normally been decreed on the find- 
ing that ryotwari patta under Section 3 of the Inams Act was granted in their 
favour and that they were unlawfully dispossessed. But since the grant of 
.ryotwari patta, though in the name of individuals, was to maintain the public 
tank which stood vested under Section 85 of the Act in the Gram Panchayat, 
the descendants are divested of the right and interest acquired therein. Th us the 
suit ol the descendants is liable to be dismi!~td. (P~r~ 29) 

Endowments - A.P. Charitable and Hindu Religious Institutions and 
Endowments Act, 1966 (17of1966) - Section 71- Land with public tank, dug 
by villagers for their common benefit, granted to certain persons - Grant bur- d 
dened with service or public nature or preservation and maintenance of the 
tank by the grantees - Descendants of the grantees rendering the tank dis­ 
used and abandoned - Tank being not a public trust, held, Section 77 not 
attracted - Hence action for removal of the descendants of the grantees can- 
not be taken under the Act (Para 15) 

Tenancy and Land Laws - A.P. (Andhra Area) Inams (Abolition and 
Conversion into Ryotwari) Act, .1956 (37 or 1956) - Sections 14, 14-A and 15 
and 3 and 7 - Exclusion of civil court's jurisdiction - Object - Decision of 
revenue court on the question or grant of ryotwari patta under Section 3 read 
with Section 7 is final and civil court's jurisdiction to retry the issue once over 
is barred - Civil Procedure Code, 1908, Section 9 - Constitution or India, f 
Articles 38 & 39-A and 323-B 
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f 

e 

d 

c 

b 

a 

VATilCHERUKURU VILLAGE PANCHAYATv. NORI V. DEEKSHinRJLU 233 

when the decree directly nullifies the ryotwari patta granted under Section 3 of 
the Inams Act (Para 29) 

D.V. Raju v.B.G. Rao, (1961)2Andh WR 368: AIR 1968AP 220,appro~d and applied 
P. Peda Govindayya v. P. Subba Rao, (1969) 2 ALT 336, overruled 
State of T.N. v. Ramalinga Samigal Madam, (1985) 4 SCC 10; Syamala Rao v. Rad­ 

hakanth11SWami Varu, (1984) 1 APU 113: 1984 Andh u· 286; Jyotirh Thakur v. 
Tarakant Iha, AIR 1963 SC 605: 1963 Supp 1 SCR 13; Athmanathaswami 
Devasthanam v. K. Gopala.rwamiAiyangar, AIR 1965 SC 338: (1964) 3·sCR 763; Sri 
Vedagiri Lakshmi Narasimna Swami Tempk v. Induru Pattabhirami Reddy, AIR 1967 
SC 781: (1967) 1 SCR 2.80; Raja Kandregula Srinivasa Jagannadha Rao Panlhulu 
Bahadur Garu v. State of A.P., (1969) 3 SCC 71: (1970) 2 SCR 714; Dr Rajendra 
Prakash Shanna v. Gyan Chandra, (1980) 4 sec 364: (1980) 3 sCR 207;.Anne Besan: 
National Girls High School v. Dy. Director of Public Instruction, (1983) 1 SCC 200: 
1983 SCC (L&S) 140; Raja Ram Kumar Bhargava v. Union of India, (1981) 1 SCC 
681: (1988) 2 SCR 352: 1988 SCC (Tax) 132; Pabbojan Tea Co. Ltd. v. Dy. Com­ 
missioner, Lakhimpur, AIR 1968 SC 271: (1968) 1 SCR 260: (1967) 2 W 872; K. 
Chinlamani Dora v. G. Annamnaidu, (1974) · 1 SCC 567: (1974) 2 SCR 655, di3- 
tinguished 

Kamala M'Uls Ltd. v. State of Bombay, AIR 1965 SC 1942: (1966) 1 SCR 64: 57 ITR 
643: (1965) 16 STC 613; Secretary of State v. Mask&: Co., AIR 1940 PC 105: LR 
(1940) 67 IA '111:. (1940) Z MLl 140; R~igh lm'c3trmnt CQ. Lr"- v. G'1mmr-~Mf"4 
in Council, AIR 1947 PC 78: LR 74 IA 50: (1947) 15 I1R 332; Finn and 1lluri Sub­ 
hawa Chetly &: Sons v. State of A.P., AIR 1964 SC 322: (1964) 1 SCR 752: (1963) 50 
ITR 93;A.T.T. Desi/ca Charyulu v. State of A.P., AIR 1964 SC 807; Dhulabhai v. State 
of M.P., AIR 1969 SC 78: (1968) 3 SCR 662: (1968) 22 STC 416; HaJti v. Sunder 
Singh, (1970) 2 SCC 841: (1971) 2 SCR 163; Muddada Chayana v. KamamNarayana, 
(1979) 3 sec 42: (1979) 3 SCR 201; A. Bodayya v. t: Ramaswamy, 1984 Supp sec 
391; Doe v. Bridges, (1831) 1 B & Ad 847; Premier Automobiles Ltd. v. Kamlekar 
Shantaram Wadke, (1976) 1 SCC 496: (1976) 1 SCR 427: 1976 SCC (L&S) 445, relied 
on 

T. Munuswami. Naidu v. R. Venkata Reddy, AIR 1978 AP 200 (FB); 0. Chenchulak­ 
shmamma v. D. Subrahmanya Reddy, (1980) 3 SCC 130: (1980) 1 SCR 1006, referred 
to 

The Constitution intends to herald an egalitarian social order by 
implementing the goals of sccio-econcmtc j~ti~ ~~t ~Qwn in ltle preamble of 
the Constitution. In that regard the Constitution created positive duties on the 
State in Part IV towards individuals. The Parliament and the State legislatures 
made diverse laws to restructure the social order; created rights in favour of the 
citizens; conferred power and jurisdiction on the hierarchy of tribunals or the 
authorities constituted thereunder and gave finality to their orders or decisions 

g and divested the jurisdiction of the established civil courts expressly or by 
necessary implication. The Inam Act is a step in that direction as part.of Estate 
Abolition Act. Therefore, departure in the allocation of the judicial functions 
would not be viewed with disfavour for creating the new forums and entrusting 
the duties under the statutes to implement socio-economic and fiscal laws. The 

h legislature made this departure for the reason that the tradition bound civil 
courts gripped with rules of pleading and strict rules of evidence and tardy trial, 
four tier appeals, endless revisions and reviews under CPC are not suited to the 
needed expeditious dispensation. The adjudicatory system provided in the new 
forums is cheap and rapid. The procedure before the tribunal is simple and not 
hide-bound by the intricate procedure of pleadings, trial, admissibility of the 
evidence and proof of facts according to law. Therefore, there is abundant 
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h 

g 

The jurisdiction of a tribunal created under statute may depend upon the 
fulfilment of some condition precedent or upon existence of some particular 
fact. Such a fact is colJateral to the actual matter which the tribunal has to try 
and the determination whether it existed or not is logically temporary prior to 
the determination of the actual question which the tribunal has to consider. At c 
the inception of an enquiry by a tribunal of limited jurisdiction, when a chal­ 
lenge is made to its jurisdiction, the tribunal has to consider as the collateral 
f"ct wh~tb~r H would act or not and for that purpose to arrive at some decision 
as to whether it has jurisdiction or not. There may be tribunal which by virtue of 
the law constituting it has the power to determine finally, even the preliminary d 
facts on which the further exercise of its jurisdiction depends; but subject to 
that, the tribunal cannot by a wrong decision with regard to collateral fact, give 
itself a jurisdiction which it would not otherwise have had. Except such 
tribunals of limited jurisdiction, when the statute not only empowers to enquire 
into jurisdictional facts but also the rights and controversy finally it is entitled 
to enter on the enquiry and reach a decision rightly or wrongly. If it has jurisdic- e 
tion to do righr, it has jurisdiction to do wrong. It may be irregular or illegal 
which could be corrected in appeal or revision subject to that the order would 
become final. (Para 23) 

Civil Procedure Code, 1908 - Section 9 - Jurisdiction of civil court - 
Exclusion of - Whether alternative remedy provided by a special statute is suf- f 
ficient or adequate - Question may be relevant and decisive where exclusion 
or civil court's jurisdiction is not expressly provided for but is pleaded to be 
implied in such statute - Constitution of India, Articles 323-A and 323·B 

Interpretation or Statutes - Social legislation - Purposive approach 
commended 

Section 9 of the Civil Procedure Code, 1908 provides that whenever a 
question arises before the civil court whether its jurisdiction is excluded 
expressly or by necessary implication, the court naturally feels inclined to con­ 
sider whether remedy afforded by an alternative provision prescribed by special 
statute is sufficient or adequate. In cases where exclusion of the civil court's 
jurisdiction is expressly provided for, the consideration as to the scheme of the 
statute in question and the adequacy or sufficiency of the remedy provided for 
by it may be relevant, but cannot be decisive. Where exclusion is pleaded as a 
matter· of necessary implication such consideration would be very important 
and in conceivable circumstances might become even decisive. (Para 22) 

flexibility in the discharge of the functions with greater expedition and 
inexpensiveness. (Para 18) 

Tribunals - Tribunal of limited jurisdiction - Determination of col- a 
lateral fact as to whether the tribunal has jurisdiction or not - Tribunal by a 
wrong decision cannot confer on itself the jurisdiction - But if it has jurisdic­ 
tion, it is entitled to examine the actual controversy and take a decision rightly 
or wrongly - Administrative Law - Administrative Tribunals - Constitution 
of India, Articles 323-A and 323-B - Administrative Tribunals Act, 1985, Set- 
~ U~~ b 
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h 

f 

e 

d 

Advocates who appeared in this case : 
B. Kanta Rao, Advocate, for the Appellants; 
C. Sitaramiah, Senior Advocate (B. Parthasarthi, Advocate, with him) for the Respon­ 

dents. 
The Judgment of the Court was delivered by 

K. RAMAsw AMY, J.- Civil Appeal Nos. 931 of 1977 and 200 of 
1978 relate to the same dispute though they arose from two suits and 
separate judgments. The bench that heard Civil Appeal No. 931of1977 
directed on January 24, 1991 to list Civil Appeal No. 200 of 1978 for 
common disposal. Civil Appeal N'o. 200 or 1~7S arose out or o.s. No. 
118 of 1968 on the file of the Court of Additional Subordinate Judge, 
Guntur ·and Appeal No. 259 of 1972 dated June 19, 1975 of the AP. 
High Court. The suit for possession and mesne profits was laid by the 
descendants of Nori Lakshmipathi Somayajulu of Vatticherukuru, 
Guntur Taluq and District, for short 'NLS'. The dispute relates to the 
tank known as 'Nori Lakshmipathi Somayajulu's Western Tank' 
"Vooracheruva" (village tank). It consists of 100 acres of which roughly 
30 acres is covered by water spread area marked 'A' Schedule. 'B' 
Schedule consists of 70 acres (silted up area). The tank was dug in Fasli 
1190 (1700 AD). Zamindar, Raja Manikya Rao made a grant of the land 

g for digging the tank and its preservation, maintenance and repairs. It is 
the descendants' case that it is a private tank enjoyed by the 'grantee', 
NLS as owner and thereafter the descendants and perfected the title by 
prescription. It was found as a fact by the High Court and the descen- 
dants are unable to persuade us from the evidence to differ from the 
findings that the tank is a "public tank" dug by the villagers and ever 
since and as of right they have been drawing the water from the tank for 
their use and for the cattle of the village. The descendants' plea and evi­ 
dence adduced in support thereof that it is their private tank, was 
negated by both the courts. The trial court found that the tank is a 

c 

b 

In order to find out the purpose in creating the tribunals under the 
a statutes and the meaning of particular provisions in social legislation, the court 

would adopt the purposive approach to ascertain the social ends envisaged in 
the Act, to consider scheme of the Act as an integrated whole and practical 
means by which it was sought to be effectuated to achieve them. Meticulous lex­ 
icographic analysis of words and phrases and sentences should be subordinate 
to this purposive approach. The dynamics of the interpretative functioning of 
the court is to reflect the contemporary needs and the prevailing values con­ 
sistent with the constitutional and legislative declaration of the policy envisaged 
in the statute under consideration, (Para 19) 

Deena v. Union. of India, (1983) 4 SCC 645: (1984) 1 SCR l: 1983 SCC (Cri) 879, 
referred to 

R-M/ATIJ/10626/S 

VATTICHERUKURU VILLAGE P ANCHA YATv. NORI V. DEEKSHnHULU 235 
(K Ramaswamy, J.) 
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h 

'public trust', the appellants would be hereditary trustees and could be 
removed only by . taking action under Section 77 of the AP. Hindu 
Charitable and Religious Institutions and Endowments Act, 1966 for a 
short 'the Endowments Act'. It also held that the descendants acquired 
title by adverse possession. Accordingly the suit for possession was 
decreed relegating to file a separate application for mesne profits. On 
appeal the High Court reversed the decree and held that the tank is. a 
public tank and the tank and the lands stood vested in the Gram Pan- b 
chayat under AP. Gram Panchayat Act, 1964 (2 of 1964) for short 'the 
Act'. Since the Gram Panchayat was in possession from July 7, 1965, 
though dispossessed the descendants forcibly and as the suit is not under 
Section 6 of the Specific Relief Act, 1963 but one based on title, it called 
for no interference. It dismissed the suit. This Court sranted leave to c 
appeal under Article 136. 

2. Civil Appeal No. 931 of 1977 arose out of the suit for possession 
in 0.S. No. 57 of 1966 on the file of the Court of Subordinate Judge at 
Guntur filed by the Gram Panchayat against.the descendants. The suit 
was dismissed by the trial court and was confirmed by the High Court in d 
AS. No. 71of1973 and the High Court granted leave under Article 133 
on December 10, 1976. The pleadings are the same as in the other suit. 
In addition the descendants further pleaded in the written statement that 
the Gram Panchayat unlawfully took possession of the tank on July 7, 
1965. They also acquired title by grant of ryotwari patta under Section 3 e 
of the AP. Inams (Abolition and Conversion into R.yotwari) Act (Act ~7 
of 1956), for short 'the Inams Act'. The Gram Panchayat had no manner 
of right to interfere with their possession and enjoyment. They also 
pleaded and adduced evidence that they were leasing out the fishery f 
rights and grass and trees grown on the land. The income was being util­ 
ized for the repairs of tank. The trial court and the High Court found 
that the lands were endowed to NLS for the maintenance of the tank and 
the descendants obtained ryotwari patta under Inams Act and are 
entitled to remain in possession and enjoyment as owners subject to 
maintaining the tank. Accordingly the suit was dismissed. On appeal in g 
AS. No. 71 of 1973 by judgment dated April l, 1966 the High Court con­ 
firmed the decree on further finding that by operation of Section 14 of 
the Inam Act, civil suit was barred. Thus both the appeals are before this 
Court. 

3. In Civil Appeal No. 200 of 1978, Shri Sitaramiah, learned senior 
counsel for the descendants conceded that the descendants of NLS have 
no exclusive personal right, title or interest in the tank and the 
appurtenant total land of 100 acres. In view of the entries of the Inams 
Fair Register for short 'IFR', it is a public trust and not a public tank. 
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f. 4. Before appreciating the diverse contentions, the facts emerged 
from the findings in both the app~aJs could be gathered thu~, A~mittedly 
the zamindar, Raja Manikya Rao granted 100 acres of land in inam vil­ 
lage to dig the tank and the grant was for its preservation and 
maintenance. The grant was in favour of NLS. In 1700 AD i.e. 1190 

g Fasli, the tank was dug by the villagers and ever since the villagers have 
been using the fresh water tank for their drinking purposes and of the 
cattle and perfected their right by prescription. In course of time the tank 
was silted up and in and around 30 acres of the water spread area, fresh 
water is existing. No repairs were effected by the descendants. The rest 

h of the land was silted. up. Grass and trees have been grown thereon and 
was being enjoyed. On July 7, 1965, the Gram Panchayat took unilateral 
possession of the tank and ever since was exercising possession, supervi­ 
sion and control over it. After expiry of three years from the date of dis­ 
possession, the descendants filed 0.S. No. 57 of 1966 for possession 
based on title. Earlier thereto the Gram Panchayat filed the suit for pos- 

e 

c 

b 

a 

VATilCHERUKURU VILLAGE P ANCHA v st». NORI V. DEEKSHITHULU 237 
(K. Ramaswamy, J.) 

Unless recourse is had to remove them from trusteeship under Sec­ 
tion 77 of the Endowments Act, the appellants cannot be dispossessed. 
Since admittedly NLS and the descendants were enjoying the property 
till date of dispossession, presumption of the continuance of the enjoy­ 
ment anterior thereto as owners could be drawn. The High Court there­ 
by committed error of law in holding that the lands stood vested in the 
Gram Panchayat under the Act and that it. is a public tank. In Civil 
Appeal No. 931 of 1977, it was further contended that since the grant of 
ryotwari patta under the Inams Act had become final, Section 14 thereof 
bars the jurisdiction of the civil court to entertain the suit. Shri B. Kanta 
Rao, learned counsel for the Gram Panchayat contended.that the finding 
of the High Court that the tank and the appurtenant land, namely, the 
plaint schedule property, as 'public tank', is based on evidence that the 
tank was dug by the villagers and that they have been using it for their 
drinking purposes and for the cattle is a finding of fact. By operation of 
Sections 85 and 64 of the Act, the land and the tank stood vested in the 

d Gram Panchayat. Entries in the IFR establishes thAt the grartt of the land 
was for preservation, maintenance and repairs of the tank. Therefore, 
the grant should be in favour of the institution, namely, the tank. The 
pattas obtained by the descendants should be for the benefit of the tank, 
though granted in individual names. By operation of Section 85 of the 
Act, the descendants acquired no personal title to the property. Ryotwari 
patta is only for the purpose of land revenue. The Gram Panchayat 
acquired absolute right, title and interest in the land. The civil suit is not 
barred on the facts in this case. 
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e 

"85. Vesting of water works in Gram Panchayats.- (1) AU 
public water courses, springs, reservoirs, tanks, cisterns, fountains, 
wells, stand-pipes and other water works (including those used by the 
public to such an extent as to give a prescriptive right to their use) 
whether existing at the commencement of this Act or afterwards 
made, laid or erected and whether made, laid or erected at the cost 
of the Gram Panchayat or otherwise for the use or benefit of the 
public, and also any adjacent land, not being private property, 
appertaining thereto shall vest in the Gram Panchayat and be subject 
to its control: 

Provided that nothing in this sub-section shall apply to any work f 
which is, or is connected with, a work of irrigation or to any adjacent 
land appertaining to any such work. 

(2) Subject to such restrictions· and control as may be pres­ 
cribed, the Gram Panchayat shall have the fishery rights in any water 
work vested in it under sub-section (1), the right to supply water ~ 
from any such work for raising seed beds on payment of the pres­ 
cribed fee, and the right to use the adjacent land appertaining there- 
to for planting of trees and enjoying the usufruct thereof or for like 
purpose. 

(3) The government may, by notification in the Andhra Pradesh h 
Gazette, define or limit such control or may assume the administra­ 
tion of any public source of water supply and public land adjacent 
and appertaining thereto after consulting the Gram Panchayat and 
giving due regard to its objections, if any." (emphasis supplied) 

d 

session. Under the Inams Act, ryotwari patta under Section 3 was 
granted to the descendants in individual capacity and on appeal the 
Revenue Divisional Officer, Guntur confirmed the same. It became final a 
as it was not challenged by filing any writ petition. Both the suits now 
stood dismissed The counsel on other side have taken us through the 
evidence and we have carefully scanned the evidence. 

5, From these facts the first question emerges is whether the tank 
and the appurtenant land stood vested in Gram Panchayat. b 

6. Section 64 of the Act reads thus : · 
"64. Vesting of communal property or income in Gram Pan­ 

chayat.- Any property or income which by custom belongs to or has 
been administered for the benefit of the villagers in common, or the 
holders in common of village land generally of land of a particular c 
description or of lands· under a particular source of irrigation. shall 
vest in the Gram Panchayat and be administered by it for the benefit 
of the villagers or holders aforesaid." 
7. Section 85 reads thus : 
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f 

e 

9. All public water courses, springs, reservoirs, tanks, cisterns, etc. 
and other water works either existing on the date of the Act or made 
thereafter by the Gram Panchayat, or otherwise including those used by 

d the public ripened into prescriptive right for the use and benefit of the 
public and also. adjacent or any appurtenant land not being private 
property shall vest in the Gram Panchayat under Section 85(1) and be 
subject to its control. The proviso is not relevant for the purpose of this 
case. Under sub-section (2), the Gram Panchayat shall have fishery rights 
therein subject to any restriction or control . prescribed by the govern­ 
ment by rules. The Gram Panchayat also shall have the right to use the 
adjacent land appertaining thereto for planting trees and enjoying the 
usufruct thereof or for like purposes. Sub-section (3) gives. overriding 
power to the government, by a notification published in the AP. Gazette 
to define or limit the control or supervision by the Gram Panchayat or 
the government may assume administration of any public source of water 
supply and public land adjacent and appertaining thereto. The only con­ 
dition precedent thereto is prior consultation of the Gram Panchayat and 
to have due regard to any objections, if raised, by the Gram Panchayat 

g and issue notification published in the gazette resuming the water 
sources or the land etc. 

10. The word 'vest' clothes varied colours from the context and 
situation in which the word came to be used in a statute or rule. Cham­ 
ber's Mid-Century Dictionary at p. 1230 defines 'vesting' in the legal sense 

h "to settle, secure, or put in fixed right of possession; to endow, to 
descend, devolve or to take effect, as a right". In Black's Law Dictionary, 
(5th edn, at p. 1401) the meaning of the word 'vest' is given as : "to give 
an immediate, fixed right of present or future enjoyment; to accrue to; to 
be fixed; to take effect; to clothe with possession; to deliver full posses­ 
sion of land or of an estate; to give seisin; to enfeoff'. In Stroud's Judicial 

VATI1CHERUKURU VILLAGE PANCHAYATv. NORI V. DEEKSHITHULU 239 
(K Ramaswamy, 1) 

8. A bird's eye view of the provisions brings out vividly that any 
a property or income which belongs to or has been administered for the 

benefit of the villagers in common or the holders in any of the village 
land generally or of land of a particular description or of lands under 
particular source of irrigation shall vest in the Gram Panchayat and be 
administered by it for the benefit of the villagers or holders aforesaid. 

b The lands or income used for communal purpose shall either belong to 
the Gram Panchayat or has been administered by the Gram Panchayat. It 
is not the case of the Gram Panchayat nor any finding recorded by the 
courts below to that effect. So Section 64 is not attracted, though the vil­ 
lagers acquired prescriptive right to use the water from the tank for their 

c use and of their cattle. 
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Dictionary, (4th edn., Vol. 5 at p. 2~38), the word 'vested' was defined in 
several senses. At p. 2940 in item 12 it is stated thus "as to the interest 
acquired by public bodies, created for a particular purpose, in works such a 
as embankments which are 'vested' in them by statute", see Port of 
London Authority v. Canvey Island Commissioners' in which it was held 
that the statutory vesting was to construct the sea wall against inundation 
or damages etc. and did not acquire fee simple. Item 4 at p. 2939, the 
word 'vest', in the absence of a context, is usually taken to mean "vest in b 
interest rather than vest in possession". In item 8 to 'vest', "generally 
means to give the property in". Thus the word 'vest' bears variable colour 
taking its content from the context in which it came to be used. Take for 
instance the land acquired under the Land Acquisition Act. By operation 
of Sections 16 and 17 thereof the property so acquired shall vest c 
absolutely in the government free from all encumbrances. Thereby, 
absolute right, title and interest is vested in the government without any 
limitation divesting the pre-existing rights of its owner. Similarly, under 
Section 56 of the Provincial Insolvency Act, 1920, the estate of the 
insolvent vests in the receiver only for the purpose of its administration d 
and to pay off the debts to the creditors. The receiver acquired no per­ 
sonal interest. of his own in the property. The· receiver appointed by the 
court takes possession of the properties in the suit on behalf of the court 
and administers the property on behalf of the ultimate successful party as 
an officer of the court and he has no personal interest in the property e 
vested thereunder. In Fruit and Vegetable Merchants Union v. Delhi 
Improvement Trust', the question was whether the Delhi Improvement 
Trust was vested of the Nazul land belonging to the government with 
absolute right, when the property was entrusted under the scheme for 
construction of the markets etc. It was held by this Court that placing the f 
property at the disposal of the trust did not signify that the government 
had divested itself of the title to the property and transferred the same to 
the trust. The clauses in the agreement show that the government had 
created the trust as its agent not on permanent basis but as a convenient 
mode of having the scheme of improvement implemented by the Trust g 
subject to the control of the government. 

11. The word 'vesting' in Section 85 would signify that the water 
courses and tanks, lands etc. used by the public to such an extent as to 
give a prescriptive right to their use, are vested in the Gram Panchayat, h 
and placed them under the control and supervision of the Gram Pan­ 
chayat. It confers no absolute or full title. It was open to the government, 
even after vesting, to place restrictions upon the Gram Panchayat in the 
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matter of enjoyment and· use of such tanks, and appurtenant lands etc. 
a Sub-section (3, of Section 85 expressly makes the matter clear. It 

empowers the government to assume the administration of any such tank 
or lands or to define or limit the control which is vested in the Gram Pan­ 
chayat. Gram Panchayat being a statutory body is bound by the restric­ 
tions imposed by sub-section (3) of Section 85. The assumption· of 

b management by the government would be subject to the prescriptive 
right of the villagers, if any. The Division Bench in Gram Panchayat, 
Mandapaka v. Distt. Collector, Elurui, considered the meaning of the 
word 'vesting' and correctly laid the law in its interpreting Section 85 of 
the Act Anna Narasimha Rao v. Kurra Venkata Narasayya" relied on by 

c Shri Kanta Rao, though supports his contention that the vesting of the 
tanks etc. in the Gram Panchayat was with absolute rights and the village 
community rights would override the rights of the government, in our 
view the laws was not correctly laid down. Under AP. Land Encroach­ 
ment Act, 1905; Telengana Area Land Revenue Act, relevant Abolition 

d Acts like AP. Estates (Abolition and Conversion into Ryotwari) Act, 
1948, Inams Abolition Act etc. give absolute rights of vesting in the State 
6ver tht fot~t !And, tAn~, river~, mine~, J'Oramboke, hind, etc. free from 
all encumbrances and· the pre-existing rights in the other land stood 
abolished and will be subject to the grant of ryotwari patta etc. It is also 

e settled law that grant of ryotwari patta is not a title but a right coupled 
with possession to remain in occupation and enjoyment subject to pay­ 
ment of the land revenue to the State. Therefore, we agree with the 
High Court that the tank is. a public tank and not a public trust and that 
under Section 85(1) and Section 64, the vesting of the tanks, the 

f appurtenant land and the common land is only for the purpose of posses­ 
sion, supervision, control and use thereof for the villagers for common 
use subject to the overriding title by the government and its assumption 
of management should be in terms of sub-section (3) of Section 85 of the 
Act and subject to the prescriptive right in the water, water spread tank 

g for common use. 
12. Admittedly, NSL or the descendants used the plaint schedule 

property till July 7, 1965. The question then is what rights the descen­ 
dants acquired therein. Admittedly within six months from the date of 

h dispossession no suit under Section 6 of the Specific Relief Act was laid. 
Therefore, though the Gram Panchayat was not justified to take law into 
its own hands to take unilateral possession without due course of law, 
since the suit filed by the descendants was based on title the descendants 
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5 AIR 1919 PC 62, 65: 46 IA 204: 43 Mad 253 

in Civil Appeal No. 200of1978 have to establish their better title. Their 
claim was based on· the ryotwari patta granted under Section 7 of the 
Inams Act Therefore, entries in IFR bear great evidenciary value to a 
ascertain their rights. In A.R.R.M. V. Arunachallam Chetty v. 
Venkatachalapathi Guruswamigal', the Judicial Committee of the Privy 
Council considered the effect of the columns in the IFR and held thus : 
(AIR p. 65) 

ult is true that the making of this Register was for the ultimate b 
purpose of determining whether or not the lands were tax free. But 
it must not be forgotten that the preparation of this Register was a 
great act of State, and its preparation and contents were the subject 
of much consideration under elaborately detailed reports and 
minutes. It is to be remembered that the Inam Commissioners c 
through their officials made enquiry on the spot, heard evidence and 
examined documents, and with regard to each individual property, 
the government was put in possession not only of the conclusion 
come to as to whether the land was tax free, but of a statement M 
the history and tenure of the property itself. While their Lordships d 
do not doubt that such a report would not displace actual and 
authentic evidence in individual cases, yet the Board when such is 
not available, cannot fail to attach the utmost importance, as part of 
the history of the property, to the information set forth in the Inam 
Register," 

e 13. Construction of the relevant entries in the IFR"is a question of 
law. Column 2, the general class to which the land belongs, described as 
'Dharmadayam'endowment for a charitable "institution", column 7, des­ 
cription of tenure for the "preservation and repairs" of Nori Liik­ 
shmipathi Somayajulu Western Tanks at Vatticherukuru, column 9 tax f 
free, column 10, nature of the tenure, permanent, column 11, guarantor 
ofthe land Raja Manikya Rao in 1190 Fasli (1700 AD), column 13, name 
of the original grantee 'Nori Lakshmipathi Somayajulu', column 21 to be 
confirmed under usual conditions of service and column 22, confirmed. 
In the survey and settlement record of the year 1906 the same columns g 
have been .repeated. The lands in the tank were classified as village 
'poramboke' and the tank as 'village tank'. In the village map also the 
same remarks were reiterated. Therefore, the entries in the IFR, are 
great acts of the State and coupled with the. entries in the survey and 
settlement record furnish unimpeachable evidence. On construction of h 
these documents, it· would clearly emerge that the original grant was 
made for the preservation and maintenance of the tank and tax free inam 
land was granted for that purpose though it was in the name of the 
individual grantee. We are of the view that the grant was for the preser- 
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vation and maintenance of the tank. In KV. Krishna Rao v. Sub- 
a Collector, Ongole", this Court held under the Inam Act that the tank is a 

charitable institution. Thereby we conclude that the grant was for the 
institution. Under Section 3 of the Inams Act, the enquiry should be 
whether (1) a particular land is inam land; (2) inam land is in a ryotwari, 
zamindar or inam village; and (3) is held by any institution. In view of the 

b finding that the grant was for the preservation and maintenance of tank, 
the inam land in an inam village was held by the institution, namely, the 
tank. Ryotwari patta shall, therefore, be in favour of the institution. 
Undoubtedly the ryotwari patta was granted in favour of the descen­ 
dants. In Nori Venkatarama Dikshitulu v. Ravi Venkatappayya1, in respect 

c of the tope dedicated to the public benefits in the same village, namely 
Vatticherukuru, one of the questions that arose-was whether the patta 
granted in the individuals' names, would be their individual property or 
for the endowment. The Division Bench held that though the pattas 
were obtained in the individuals' name, the trustees of an institution can- 

d not derive personal advantage from the administration of the trust 
property. It was held that the grant of patta was for the maintenance of 
the trust. We approve that the law was correctly laid down. 

14. In Krishan Nair Boppudi Punniab v. Lakshmi Narasimhaswamy 
e Varu11, relied on by Shri Sitaramiah, on the basis of the entries in IFR, the 

finding was that the grant was in favour of the individual burdened with 
service and not to an institution. Therefore, the ratio therein does not 
assist us to the facts in this case. Moreover, in view of the stand taken by 
Shri Sitaramiah that the lands are not the private property of NLS or his 

f descendants but held by them as trustees, the grant of ryotwari patta to 
the individuals by necessary implication, as a corollary, is of no con­ 
sequence. The question then is whether the enjoyment of the usufruct by 
the descendants would clothe them with any right as owners of the land. 
In view of the concurrent finding that descendants did not acquire title 

g by prescription, the passage in Tagore· Law Lecture, "Hindu Religious 
Endowments and Institutions" at p. 6 relied on by Shri Sitaramiah to the 
effect 'dedication of tanks and trees' as private property also renders no 
assistance to the descendants. Undoubtedly, a presumption of an origin 
in lawful title could be drawn, as held in Syed Md. Mazaff 'aralmusavi v, 

h Bibi Jabeda Khatun', that the court has so often readily made presump­ 
tion in order to ·support possessory rights, long and quietly enjoyed, 
where no actual proof of title is forthcoming. It is not a mere branch of 
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10 AIR 1936 PC 60: 38 BLR 344 : 1936 AU 755 
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12 AIR 1921Mad467: 30MLT 101: 64 IC816 

the law of evidence. It was resorted to because of the failure of actual 
evidence. The matter is one of presumption based upon the policy of law. 
It was also further held that it is not a presumption to be capriciously 8 
made nor is it one which a certain class of possessor is entitled to, de jure. 
In a case such as the one in question where it was necessary to indicate 
what particular kind of lawful title was being presumed, the court must 
be satisfied that such a title was in its nature practicable and reasonably 
capable of being presumed without doing violence to the probabilities of b 
the case. It is the completion of a right to which circumstances clearly 
point where time had obliterated any record of the original commence­ 
ment. The longer the period within which and the remoter the time when 
first a grant might be reasonably supposed to have occurred the less force 
there is in an objection that the grant could· not have been lawful. In c 
Bhojraj v. Sita Ram10, it was further held that the presumption, not to 
supplement but to contradict the evidence would be out of place. A 
presumption should be allowed to fill in gaps disclosed in the evidence. 
But the documentary evidence in the IFR and the survey and settlement 
records furnish the unerring evidence. Though the original grant was not d 
produced, the grant was for the institution and not to the individuals. 
Therefore, the colour of title though enabled them to enjoy the usufruct 
for personal use, once the tank and the appurtenant land was found to 
be public tank, the descendants acquired no personal right over it. The 
decision in Bhupathiraju Venkatapathiraju v. President, Taluq Board, e 
Narsapur", relied by Shri Sitaramiah the finding was that the grant was to 
the plaintiffs' family subject to conditions of service. Their right to take 
the usufruct of the trees therein was held to be for the benefit of the 
grantee. In that view its ratio cannot be applied to the facts in this case. 
ln M. Sriniv(l.~ar;h(Iryulu v. Dinavahi Pratyanga Rao12, one of the conten­ 
tions raised was-that since the produce was being enjoyed by the trustees 
for over many years for personal use, it must be construed that the trust 
was for personal benefit of archakas .. It was repelled holding that it would 
be a dangerous proposition to lay down that if the trustees of the 
religious trusts have for many years been applying the income to their g 
own personal use, the trust deed must be construed in the light of such 
conduct. The decree of the trial court that the enjoyment was for the 
institution was upheld. The finding in Civil Appeal No. 931of1977, that 
since the endowment was the dashabandam the descendants are entitled 

h to the ryotwari patta cannot be upheld. Dashabandam grant of land bur- 
dened with the service of a public nature was made at a time when 
maintenance of water sources and water courses to the benefits of the 
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villagers was left to the villagers. In Ravipati Kotayya v. Ramasami Sub- 
a baraydu", it was held that in the case of dashabandam inams situated in 

ryotwari villages, the government has the right of resumption on default 
of service. The lands burdened with dashabandam service which is a ser­ 
vice of public nature, are inalienable as being against public policy, we, 
therefore, hold that the descendants, though enjoyed the income from 

b the properties, did not effect the repairs and neglected the maintenance 
and upkeep of the tank. They rendered the tank disused and abandoned. 
By operation of Section 85 of the Act the lands and tank stood vested in 
the Gram Panchayat for control, management and supervision. 

15. Undoubtedly, a hereditary trustee is entitled to be the Chairman 
c of a Board of Trustees, if any, constituted under the Endowment Act or 

else be in exclusive possession and management ot the public trust 
registered thereunder until he is removed as per the procedure provided 
therein. Since the tank always remained a public tank and not being a 

d public trust, the Endowment Act does not apply. Therefore, the question 
of initiating action under Section 77 of the Endowment Act for removal 
of the descendants as trustees does not arise. 

16. In the suit of the descendants the High Court did not consider 
the effect of grant of ryotwari patta under Inams Act and in the suit of 

e the Gram (Village) Panchayat the effect of vesting under Section 85 of 
the Act on the grant of ryotwari patta was not considered. Only Sec- 
tion 14 i.e. the bar ol dvil suit was Focused. Consequently both the suit~ 
were dismissed by different Division Benches. The question is whether 
the suit is maintainable. 

17. All communal lands, porambokes, tanks, etc., in inam villages 
shall vest in the government under Section 2-A of Inams Act free from 
all encumbrances. Section 3 determines the inam lands whether held by 
the individual or the institution, provides procedure for determination 
and Section 3( 4) gives right of appeal. Section 4 converts those lands into 

g ryotwari lands and accords entitlement to grant of ryotwari patta. Sec­ 
tion 5 gives power to restitute the lands to· the tenants in occupation 
though they were ejected between specified dates. Section 7 gives power 
to grant ryotwari patta to the tenants to the extent of two-thirds share in 
the land and one-third to the landholder. If it was held by the institution, 

h two-third share would be to the institution and one-third to the tenants. 
Section 8 grants right of permanent occupancy to the tenants in inam 
lands held by institutions. Section 9 prescribes procedure for eviction of 
the tenants having right of permanent occupancy. Section 10-A provides 
right to ryotwari patta to tenants in a ryotwari or zamindari village with 
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the right of permanent occupancy, even in the lands, held under 
customary right etc. Section 12 fastens liability on the ryotwari pattadars 
to pay land assessment. Section 13 gives exclusive power of jurisdiction to a 
Tehsildar, the Revenue Court and the Collector to try the suit as per the 
procedure as of a civil court under the Code of Civil Procedure. Sec­ 
tion 14 of the Inarns Act reads thus: 

"14. Bar of jurisdiction of civil courts.- No suit or other 
proceedings shall be instituted in any civil courts to set aside or b 
modify any decision of the Tahsildar, the Revenue Court, or the 
Collector under this Act, except where such decision is obtained by 
misrepresentation, fraud or collusion of parties." 

Section 14-A and Section 15 provides that: 
"14-A Revision=« (1) Notwithstanding anything contained in c 

this Act, the Board of Revenue may, at apy time either suo motu or 
an application made to it, call for and examine the records relating 
to, any proceedings taken by the Tahsildar, the Revenue Court or 
the Collector under this Act for lhe pur~o~e of ~atidying itself 3~ to 
the regularity of such proceeding or the correctness, legality or d 
propriety of any decision made or order passed therein; and if, in 
any case, it appears to the Board of Revenue that any such decision 
or order should be modified, annulled, reversed or remitted for con­ 
sideration, it may pass orders, accordingly. 

(2) No order prejudicial to any person shall be passed under e 
sub-section (1) unless such person has been given an opportunity of 
making his representation. 

15. Act to override other laws.- Unless otherwise expressly 
provi'1ed in thi~ Act th~ provisions of this Act and of any orders and 
rules made thereunder shall have effect notwithstanding anything f 
inconsistent therewith contained in any other law for the time being 
in force or any instrument having effect by virtue of any such law." 
18. The Constitution intends to herald an egalitarian social order by 

implementing the goals of socio-economic justice set down in the pream- 
ble of the Constitution. In that regard the Constitution created positive g 
duties on the State in Part IV towards individuals. The Parliament and 
the State legislatures made diverse laws to restructure the social order; 
created rights in favour of the citizens; conferred power and jurisdiction 
on the hierarchy of tribunals or the authorities constituted thereunder 
and gave finality to their orders or decisions and divested the jurisdiction h 
of the established civil courts expressly or by necessary implication. The 
Inam Act is a step in that direction as part of Estate Abolition Act. 
Therefore, departure in the allocation of the judicial functions would not 
be viewed with disfavour for creating the new forums and entrusting the 
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duties under the statutes . to implement socio-economic and fiscal laws. 
We have to consider, when questioned, why the legislature made this 
departure. The reason is obvious. The tradition bound civil courts 
gripped with rules of pleading and strict rules of evidence and tardy trial, 
four tier appeals, endless revisions and reviews under CPC are not suited 
to the needed expeditious dispensation. The adjudicatory system 
provided in the new forums is cheap and rapid. The procedure before the 
tribunal is simple and not hide-bound by the intricate procedure of 
pleadings, trial, admissibility of the evidence and proof of facts according 
to law. Therefore, there is abundant flexibility in the discharge of the 
functions with greater expedition and inexpensiveness. 

19. In order to find out the purpose in creating the tribunals under 
the statutes and the meaning of particular provisions in social legislation, 
the court would adopt the purposive approach to ascertain the social 
ends envisaged in the Act, to consider scheme of the Act as an integrated 

d whole and practical means by which it was sought to be effectuated to 
achieve them. Meticulous lexicographic analysis of words and phrases 
and sentences should be subordinate to this purposive approach. The 
dynamics of the interpretative functioning of the court is to reflect the 
contemporary needs and the prevailing values consistent with the con- 
stitutional and legislative declaration of the policy envisaged in the 
statute under consideration. 

20. In Deena v. Union of India", this Court held that (SCC p. 653, 
para 4) the "[L]aw is a dynamic science, the social utility of which con­ 
sists in its ability to keep abreast of the· emerging trends in social and 
scientific advance and its willingness to readjust its postulates in order to 
accommodate those trends. Law is not static. The purpose of law is to 
serve the needs of life." The law should, therefore, respond to the 
clarion call of social imperatives (sic and) evolve in that process func­ 
tional approach as means to subserve "social promises" set out in the 

g Preamble, Direetive Principles and the Fundamental Rights of the Con· 
stitution. 

21. It is seen that the Inam's Act is an integral part of the scheme of 
the Andhra Pradesh Estates (Abolition and Conversion into Ryotwari) 
Act, 26 of 1984 for short 'Estate Abolition Act' . to cover the left over 
minor inams. It determined the pre-existing rights of the inamdars and 
the religious institutions; envisaged grant of ryotwari patta afresh to the 
concerned and seeks to confer permanent occupancy rights on the 
tenants. It also regulates the relationship between institutions and its 
tenants. It created appellate and revisional forums and declared finality 

SCC Online Web Edition, Copyright© 2019 
Page 20 Thursday, October 10, 2019 
Printed For: Mr. SRIDHAR POTARAJU 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: Supreme Court Cases 

~(C(D· 
IONLINEGF 
True Print"' 

186

www.vadaprativada.in

www.vadaprativada.in



to the orders passed by the tribunals and expressly excluded the jurisdic­ 
tion of the civil court, notwithstanding anything contained in any other 
law or inconsistent therewith the Inams Act shall prevail. The exception a 
engrafted was that a suit would lie to challenge the decision obtained by 
fraud, misrepresentation and collusion by parties. 

22. Section 9 of the Civil Procedure Code, 1908 provides that 
whenever a question arises before the civil court whether its jurisdiction 
is excluded expressly or by necessary implication, the court naturally feels b 
inclined to consider whether remedy afforded by an alternative provision 
prescribed by special statute is sufficient or. adequate. In cases where 
exclusion of the civil court's jurisdiction is expressly provided for, the 
consideration as to the scheme of the statute in question and the ade­ 
quacy or sufficiency of the remedy provided for by it may be relevant, but c 
cannot be decisive. Where exclusion is pleaded as a matter of necessary 
implication such consideration would be very important and in conceiv­ 
able circumstances might become even decisive. 

23. The jurisdiction of a .tribunal created under statute may depend d 
upon the fulfilment of some condition precedent or upon existence of 
some particular fact. Such a fact is collateral to the actual matter which 
the tribunal has to try and the. determination whether it existed or not is 
logically temporary prior to the determination of the actual question 
which the tribunal has to consider. At the inception of an enquiry by a e 
tribunal of limited jurisdiction, when a challenge is made to its jurisdic­ 
tion, the tribunal has to consider as the collateral fact whether it would 
act or not and for that purpose to arrive at some decision as to whether it 
has jurisdiction or not: There may.be tribunal which by virtue of the law 
constituting it has the power to determine finally, even the preliminary f 
facts on which the further exercise of Its jurisdiction depends; but subject 
to that, the tribunal cannot by a wrong decision with regard to collateral 
fact, give itself a jurisdiction which it would not otherwise have had. 
Except such tribunals of limited jurisdiction, when the statute not only 
empowers to enquire into jurisdictional facts but also the rights and con- g 
troversy' finally it is entitled to enter on the enquiry and reach a decision 
rightly or wrongly. If it has jurisdiction to do right, it has jurisdiction to do 
wrong. It may be irregular or illegal which could be corrected in appeal 
or revision subject to that the order would become final. The questions 
to be asked, therefore, are whether the tribunal has jurisdiction under h 
Inam Act to decide for itself finally; whether the institution or jhe 
inamdar or the tenant is entitled to ryotwari patta under Sections 3, 4 
and 7 and whether the tribunal is of a limited jurisdiction and its decision 
on the issue of patta is a collateral fact. 
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24. The consideration as to exclusion of the jurisdiction of civil court 
a is no longer res integra. This Court in bead-roll ofdecisions considered 

this question in diverse situations. In Kamala Mills Ltd. v. State of Bom­ 
bay", the questions which arose were whether an assessment made in 
violation of the Bombay Sales Tax Act could claim the status of an 
assessment made under that Act, and whether the nature of the transac- 

b tions was a decision of collateral fact. A bench of seven Judges of this 
Court held that if it appears that a statute creates a special right or 
liability and provides for the determination of the right or liability to be 
dealt with by tribunals specially constituted in that behalf and it further 
lays down that all questions about the said right and liability shall be 

c determined by the tribunals so constituted, it becomes pertinent to 
enquire whether remedies normally associated with actions in civil courts 
are prescribed by the said statute or not. It was held that the Court was 
satisfied that the Act provided all the remedies associated with actions in 
civil courts and the remedy for refund of the tax illegally collected was 

d provided and it was not collateral. Section 20 prohibits such a claim being 
made before an ordinary civil court and held that the civil suit was not 
maintainable. The leading decisions of the Privy Council in Secretary of 
State v. Mask&: Co. 1', Raleigh Investment Co. Ltd. v. Governor-General in 
Council'", and the ratio in Finn and Illuri Subbayya Chetty &: Sons v. State 

e of A.P. 18 were approved. In A. T. T. Desika Charyulu v. State of A.P. 19, a 
Constitution Bench was to consider whether the jurisdiction of the 
Settlement Officer and the tribunal created under the Estates Abolition 
Act to determine whether Shotrium village was an inam estate was exclu­ 
sive and the civil court's jurisdiction to try the dispute was barred. 

f Despite the fact that no express exclusion of the civil court's jurisdiction 
was made under the Act it was held that very provision setting up an 
hierarchy of judicial tribunals for the determination of the questions on 
which the applicability of the Act depends was sufficient in most cases to 
infer that the jurisdiction of the civil courts to try the same was barred. 

g Accordingly it was held that the jurisdiction ol the Settlement Officer 
and the Tribunal by necessary implication was exclusive and that the civil 
courts are barred from trying or retrying the question once over. The 
decisions of the settlement Officer and. of the tribunal were held final 

h and conclusive. 
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25. In Dhulabhai v. State of M.P. 20 another Constitution Bench 
reviewed the entire case law on the question of maintainability of civil 
suit and laid down seven propositions. Propositions 1 and 2 are relevant, a 
which read thus : (SCR p. 682) 

"(1) Where the statute gives a finality to the orders of the spe­ 
cial tribunals the civil courts' jurisdiction must be held to be 
excluded if there is adequate remedy to do what the civil courts 
normally do in a suit. Such provision, however, does not exclude b 
those cases where the provisions of the particular Act have tf)t been 
complied with or the statutory tribunal has not· acted in conformity 
with the fundamental principles of judicial procedure. 

(2) Where there is an express bar of the jurisdiction of the 
court, an examination of the scheme of the particular Act to find the c 
adequacy or the sufficiency of the remedies provided may be 
relevant but is not decisive to sustain the jurisdiction of the civil 
court. 

Where there is no . express exclusion . the examination of the 
remedies and the scheme of the particular Act to find out the d 
intendment becomes necessary and the result of the inquiry may be 
decisive. In the latter case it is necessary to see if the statute creates 
a special right or a liability and provides for the determination of the 
right or liability and further lays down that all questions about the 
said right and liability shall be. determined by the tribunals so con- e 
stituted, 'and whether remedies normally associated with actions in 
civil courts are prescribed by the said statute or not." 

It was held therein that the civil suit was not maintainable to call in ques­ 
tion of assessment made under the Madhya Bharat Sales Tax Act. In 
Hatti v. Sunder Singh21 the tenant had a declaratory relief before the f 
authorities under Delhi Land Reforms Act that he was Bhoomidar, 
When it was challenged in the civil suit as not being binding, this Court 
held that the civil suit was not maintainable. 

26. In Muddada Chayana v. Kamam Narayana/' a case under Sec­ 
tion 56(1)(c) of the Andhra Pradesh (Andhra Area) (Abolition and Con- g 
version into Ryotwari) Act, 1948, it was held that the dispute as to who 
the lawful ryot in respect of any holding is, shall be decided by the Settle­ 
ment Officer. Whether it is liable to be questioned in the civil court, 
Chinnappa Reddy, J., who had intimate knowledge as an advocate and 
the judge on the subject, reviewed the law and held that the Act is a self- h 
contained code in which provision was also made for the adjudication of 
various types of disputes arising, after an estate was notified, by specially 
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h 

"where an act creates an obligation and enforces the per­ 
formance in a specified manner, we take it to be a general rule that 
performance cannot be enforced in any other manner:' 

In Premier Automobiles Ltd. v. Kamlekar Shantaram Wadke", a bench of 
g three Judges after reviewing the case law held that if a dispute was not 

industrial dispute, nor does it relate to enforcement of any right under 
the Industrial Disputes Act, the remedy lies only in the civil court. H the 
dispute arises out of the right or liability under the general common law 
and not under the Act, the judsdlction of the civil court is alway~ Alterna­ 
tive, leaving it to the election of the suitor to choose his remedy for the 
relief which is competent to be granted in a particular remedy. H the dis- 

VATIICHERUKURU VILLAGE PANCHA YATv. NORI V. DEEKSHI1HULU 251 
(K Ramaswamy, J.) 

constituted tribunals. On the general principles it was held that the spe- 
a cial tribunals constituted by the Act must necessarily be held to have 

exclusive jurisdiction to decide dispute entrusted by the statute to them 
for their. adjudication. Dealing with the object of the Act it was held at 
p. 207 C - D that the Act intended to protect ryots and not to leave 
them in wilderness. When the Act provides machinery in Sec- 

b tion 56(1)(c)to discover who the lawful ryot of a holding was, it was not 
for the court to denude the Act of all meaning and by confining the 
provision to the bounds of Sections 55 and 56(1)(a) and (b) on the 
ground of contextual interpretation. Interpretation of a statute, con­ 
textual or otherwise must further and not frustrate the object of the 

c statute. It was held that the civil suit was not maintainable and approved 
the full Bench judgment of fiv~ J1,1Qges Qf the High Court of Andhra 
Pradesh in T. Munuswami Naidu v. R. Venkata Reddy". The same view 
was reiterated in 0. Chenchulakshmamma v. D. Subrahmanya Reddy" 
and held that the order of the Additional Settlement Officer was final 

d insofar as the dispute between the rival claimants to the ryotwari patta 
was concerned and not liable to be questioned in any court of law. lnA. 
Bodayya v. L. Ramaswamy", while reiterating the ratio in both the judg­ 
ments, Desai, J. speaking for a bench of three Judges held that under 
Estate Abolition Act, who the lawful ryot was decided. Self-same ques- 

e tion directly and substantially raised in the suit cannot be decided by the 
civil court ag it has no jurisdiction to decide and deal with the same but 
Settlement Officer had the exclusive jurisdiction to decide and deal with 
it. In Deo v. Bridges" the oft-quoted dictum of Lord Tenerden, C.J. reads 
that: 

f 
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pute relates to the enforcement of a right or" obligation of the Act, the 
only remedy available to the. suitor is to get an application adjudicated 
under the Act. In that view, it was held that the civil suit was not a 
maintainable. 

27. In State of T.N. v. Ramalinga Samigal Madam", strongly relied 
on by Shri Kanta Rao, the question therein was whether the jurisdiction 
of the civil court was ousted to redetermine the nature of the land 
rendered by the Settlement Officer under Section 11 of the Estate Aboli- b 
tion Act, Tulzapurkar, ~·speaking for the Division Bench proceeded on 
three fundamental postulates namely that the decision of the Settlement 
Authorities under Section 11 of the Act was for (I) 'revenue purposes', 
(SCC p. 22, para 12) "that. is to say for fastening the liability on him to 
pay the assessment or other dues and to facilitate the recovery of such c 
revenue from him by the government; and therefore any decision 
impliedly rendered on the aspect of nature or character of the land on 
that occasion will have to be regarded as incidental to and mere]y for the 
purpose of passing the order of granting or refusing to grant the patta 
and for no other purpose", (II) only revision against the order and not an d 
appeal; and (ill) that by Madras Amendment, Section 64-C was deleted. 
It was unfortunate that it was not brought to the notice of the court that 
the purpose of Estate ·Abolition Act was not solely for the purpose of 
colJecting the revenue to the State. The Act has its birth from a long 
drawn struggle· carried on by the ryots in Madras Presidency for e 
permanent ryotwari settlement of tenures and grant of permanent 
occupancy rights and the Indian National Congress espoused their rights 
and passed resolution at Avadi Session to make a legislation in that 
regard. The recovery of revenue was only secondary. In Syamala Rao v. f 
Radhakanthaswami Va1U29, a Division Bench of the Andhra Pradesh 
High Court to which one of us (K. Ramaswamy, 1.) was a member con­ 
sidered the historical background, the purpose of the Act and the 
scheme envisaged therein in extenso and held that the preamble of the 
Estate Abolition Act was to repeal the permanent settlements, the 
acquisition of the rights of the landholders in the estates and introduc- g 
tion of the ryotwari settlement therein; under Section 1 ( 4) by issuance of 
the notification the pre-existing rights shall cease and determine; shall 
vest in the State free from all encumbrances and declared that all rights 
and interests created in particular over the State 'shall cease and h 
determine as against the government' protected only dispossession of a 
person in possession of the ryoti land who was considered prima facie 
entitled to a ryotwari patta. Section 11 envisaged enquiry into "the 
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nature of the land" and whether "ryotwari land immediately before the 
a notified dates" be properly included or ought to have been properly 

included in the holding of the ryot. The enquiry under the Act was 
entrusted to the revenue authorities who have intimate knowledge of the 
nature of the lands and the entries in the revenue records of the holders, 
etc. Act created hierarchy of the tribunals, namely Assistant Settlement 

b Officer; Settlement Officer; Director of Settlements and Board of 
Revenue; provided revisional powers to those authorities and ultimately 
the order is subject to the decision of the High Court under Article 226. 
In that view it was held that by necessary implication the jurisdiction of 
the civil court was ousted, the decision of Settlement Authorities under 

c Section 11 was made final and no civil suit was maintainable. The legisla­ 
ture having made the Act to render economic justice to the ryots and 
excluded the dispute between landholders and the ryots covered under 
Sections 12 to 15 and the ryots inter se under Section 56(1)(c), from the 
jurisdiction of the civil court, it would not be the legislative intention to 

d expose the ryots to costly unequal civil litigation with the State of the dis­ 
pute under Section 11. It is not necessary in this case to broach further 
but suffice to state that unfortunately this historical perspective and the 
real purpose and proper scope and operation of Estate Abolition Act 
was not focused to the notice of the Court. In Jyotish Thakur v. Tarakant 

e Jha'J-0, Section 27 of Regulation III of 1872 provides that in respect of 
transfer of ryoti interest in contravention of the regulation revenue 
courts shall not take cognizance of such a transfer. It was contended that 
by necessary implication the civil suit was not maintainable. In that con­ 
text this Court held that provisions therein· were not intended to be 

f exhaustive to bar the relief in a civil court. In Athmanathaswami 
Devasthanam v, K Gopalaswami Aiyangar-31 the question was whether 
the civil suit to recover damages and for ejectment of the ryoti lands 
belonging to the temple was barred. The findings were that the lands 
were ryoti lands and that the tenant acquired the occupancy rights, but 

g the lease was granted in excess of 5 years. It was contended that it was a 
transfer without permission of the Endowment Department. While 
upholding that the lands were ryoti lands and the tenant acquired 
occupancy rights, this Court disagreeing with the High Court, held that 

h there was no transfer and that the tenant is liable to pay the arrears of 
rent and the suit was maintainable. In Sri Vedagiri Lakshmi Narasimha 
Swami Temple v. Induru Pattabhirami Reddy", the contention raised was 
that Section 93 of the Madras Hindu Religious and Charitable Endow- 
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ments Act, 1951 was a bar to maintain suit for rendition of accounts and 
recovery thereof against the ex-trustees. This Court repelled the conten­ 
tion and held that the suit for rendition of accounts was not expressly or a 
by necessary implication barred the jurisdiction of the civil court under 
Section 93. In Raja Kandregula Srinivasa Jagannadha Rao Panthulu 
Bahadur Gani v. State of A.P. 33, it was conceded that the question 
whether Kalipatnam village is an inam estate was to be adjudicated 
before the tribunals appointed under the Rent Reduction Act. It was b 
contended that the tribunals have no jurisdiction to decide the validity of 
the notification reducing the rent by operation of Section 8(1) thereof. It 
was held that there was no statutory prohibition to determine the nature 
of the land contemplated by the Rent Reduction Act. Accordingly the 
suit was held to be maintainable. In Dr Rajendra Prakash Sharma v. c 
Gyan Chandra", it was found that under Section 7 of the Administration 
of Evacuee Property Act, 1950, no proceedings were taken to declare 
the suit house M on evacuee propeny, No notification under sub-section 
(3) of Section 7 was published in the gazette. Under those circumstances 
it was held that Section 46 did not bar the civil suit. In Anne Besant d 
National Girls High School v. Dy. Director of Public Instruction", this 
Court held that the civil court bas jurisdiction to examine whether action 
or decision of an administrative authority was ultra vires ·the relevant 
rules of Grant-in-Aid Code and Rule 9(vii) was held to be ultra vires. 
Accordingly the suit was held to be maintainable. In Raja Ram Kumar e 
Bhargava v. Union of India"; two questions were raised, firstly the 
validity of the assessment and secondly recovery of the tax paid under 
Excess Profit Tax Act, 1940. On the first question it was held that the suit 
was not maintainable. On the second question without going lnto the 
technicalities of the maintainability of the suit, this Court granted the f 
relief. In Pabbojan Tea Co. Ltd. v. Dy. Commissioner, Lakhimpur", the 
questions were whether the workmen were ordinary unskilled labour or 
skilled labour; whether the jurisdiction of the authorities under Sec­ 
tion 20 of the Minimum Wages Act, 1948 was exclusive and whether the 
jurisdiction of the civil court was barred. This Court held that the g 
authorities did not hold any inquiry nor received any evidence for 
determining that issue. No proper hearing was given to the parties to 
tender evidence. Section 20 is not a complete code as there was no provi­ 
sion for appeal or revision against the orders passed under Section 20(3). h 
There was no further scrutiny by any higher authority against the imposi- 
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tion of penalty. The Act in terms does not bar the employers from 
instituting a suit. In those circumstances, it was held that the legislature 
did· not intend to exclude the jurisdiction of the civil court. The ratio in K 
Chintamani Dora v. G. Annamnaidu", also does not assist Gram Pan­ 
chayat for the reason that the decree therein-originally granted became 
final. Subsequently it was sought to be reopened in a later suit. Under 
those circumstances the civil suit was held to be maintainable notwith­ 
standing the provisions contained under the Estate Abolition Act. 

28. Thus we have no hesitation to hold that the ratio in all these 
cases are clearly distinguishable and render little assistance to the Gram 
Panchayat. The scope, ambit and operation of the loams Act was consid­ 
ered by P. Jaganmohan Reddy, J. (as he then was) in D. V. Raju v. B.G. 
Rao39, and held that the paramount object of the legislature was to 
protect the tenant in occupation and is sought to be achieved by making 
effective orders of eviction made by the civil court either in execution or 

d otherwise. It further prohibits the institution of any suit or proceeding in 
a civil court under Section 14 to set aside or modify any decision of the 
Tehsildar, Collector or Revenue Court except where such decision has 
been obtained by misrepresentation, fraud or collusion. Section 1S 
enjoins that the provisions of the Act and orders made thereunder shall 
have effect notwithstanding anything inconsistent therewith contained in 
any other law for the time being in force or any instrument having effect 
by virtue of absolute jurisdiction on the Tehsildar, Revenue Court or the 
Collector, as the case may be, notwithstanding any provision of law or 
any suit or decree of a civil court or for that matter even where evictions 
have taken place in pursuance of such decrees, the evicted tenants can 
be restored to occupation provided the requirements for the protection 
of the possession of the tenants are satisfied. In that case the occupant in 
possession laid procMdittg befl'.lr~ the T ~h~ilthlr for injunetion remaining 
the writ petitioner from ejecting him from the lands. The Tehsildar in 

g exercise of the power under Rule 16 of the Rules granted injunction 
pending consideration of his right to ryotwari patta. The order of injunc­ 
tion was challenged firstly on the ground of ultra vires of Rule 16 and 
secondly on the ground of jurisdiction. While upholding the order on 
both the ground the learned judge held that Tehsildar, Revenue Court 
and the Collector have exclusive jurisdiction and the civil suit is barred. 
We respectfully approve it as correct law. The loams Act did not intend 
to leave the decisions of the revenue courts under Section 3 read with 
Section 7 to retry the issue once over in the civil court. Undoubtedly the 
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decision of the Division Bench in P. Peda Govindayya v. P. Subba Rao" is 
in favour of the contention that the civil suit is maintainable. It is not 
good law. 

29. Thus the glimpse of the object of the Inams Act, scheme, scope 
and operation thereof clearly manifest that Inams Act is a self-contained 
code, expressly provided rights and . liabilities; prescribed procedure; 
remedies of appeal and revision, excluded the jurisdiction of the civil 
court, notwithstanding anything contained in any law, given primacy of b 
lnams Act though inconsistent with any law or instrument having force of 
law. The jurisdictional findings are an integral scheme to grant or refuse 
ryotwari patta under Section 3, read with Section 7 and not collateral 
findings. It was subject to appeal and revision and certiorari under Arti­ 
cle 226. The decision of the Revenue Tribunal, are final and conclusive 
between the parties or persons· claiming right, title or interest through 
them. The trick of pleadings and the camoutlage of the reli~~ are not 
decisive but the substance or the effect on the order of the tribunal 
under the Inams Act are decisive. The civil suit except on grounds of 
fraud, misrepresentation of collusion of the parties is not maintainable. d 
The necessary conclusion would be that the civil suit is not maintainable 
when the decree directly nullifies the ryotwari patta granted under Sec­ 
tion 3 of the ln&IJ!S Act. Under the Gram Panchayat Act the statutory 
interposition of vesting the tank and the appurtenant land in the Gram 
Panchayat made it to retain possession, control and supervision over it, 
though the Gram Panchayat unlawfully took possession. The need to 
grant decree for possession in favour of the Gram Panchayat is thus 
redundant. The suit of the descendants was normally to be decreed on 
the finding that ryotwari patta under Section 3 of the Inams Act was f 
granted in their favour and that they were unlawfully dispossessed. Since 
the grant of ryotwari patta, though in the name of individuals, was to 
maintain the public tank which stood vested under Section 85 of the Act 
in the Gram Panchayat, the descendants are divested of the right and 
interest acquired therein. Thus the suit of the descendants also is liable g 
to be dismissed. Accordingly, the decrees of dismissal of both the suits 
are upheld and the appeals dismissed. But in the circumstances, parties 
are directed to bear their own costs. 
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.J. c.• 

• P-resent : LoRD THANKERTON, Sm GF.ORGE RANKIN, and StR 
MADHAVAN NAIR. 

r8 

APPEAL (No. 87 of 1939) from a decree of the High Court 
(January 27, 1938) which 'reversed a decree of the Court of 
the Subordinate Judge, Delhi (November 30. 1936), in "favour· 
of the defendant, the present appellant. 

The following facts are taken· from the judgment of the 
Judicial Committee : The appeal arose out of a suit instituted· 
by 'the respondents, on behalf of the members of the brotherhood= 
of the Digamber Jains, . for recovery of possession from the 
appellant of a house described as " Jain Dharamsala," situate 
at Khatra Mashru, in ward 4 of the town of Delhi, and entered 
as No. 48 in the municipal registers. The question for decision. 
in this appeal was whether the respondents had established 
their title to. and right to recover possession of, the suit 
property from the appellant. The parties to the suit were 
Jains, and were governed by the Mitakshara law. In the 
plaint it was alleged that the house in dispute 'was purchased 
by one Lala Janaki Das, presumably with his own funds, that 
he " converted· it " into a Dharamsala, that it was used as 

Limitalion-Will-Im1alid charitable bequest-Property dedicated to 
charity bJ.' execittor-Adverse possrssion for limitation period-« 
Title of heir extinguished-Indian Limitation Act (IX of 1908). 
arl. 1!1; ss, 10, 2S. 

Where a testamentary provision purporting to create a charitable 
trust was void and inoperative for uncertainty, but the executor 
had retained the property, dedicated it to charity and held it 
adversely to the heir-at-law for upwards of twelve years on behalf 
of the· charity, the title to it had become vested in the charity, 
and that of the heir-at-law extinguished under s. 28 of the 
Limitation Act, 1908. 

Gunga Gobi.nd Mutulul v. Collector of the Twenty-Four Per­ 
gunnahs (1867) 11 Moo. I.A. 345, at 361, referred to. 

It is an irregular procedure to allow parties to adduce evidence 
on points not raised in the pleadings or issues without amending 
the pleadings and· raising the necessary issues. 

Decree of the High Court affirmed. 

ON APPEAL· FROM THE HIGH COURT AT LAHORE. 

RESPONDENTS. 

AND 

LALA PEAREY LAL AND OTHERS 

• A.ppELLANT ·;, LALA HEM CHAND 
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J. c. such and managed by him during his lifetime, that after his 
194-2 death in 1909 it remained under the management of his son, 
-r- Ramchand, the third respondent, till it was handed over to 

1Q:~E11 the Jain Orphanage Society of Delhi, that the .appellant got 
v. possession of it from him in January, 1931, for temporary 

P LAu.L use during the occasion of the marriage of his daughter and 
-- EAa.EY AL. ha h sed h ' - t t e refu to vacate w en he was asked -to return it. 

The appellant traversed the allegations· of the plaint, rey~{liat~ 
the dedication of the property as " Dhararnsala," and .pleaded 
as material facts that the house was owned and possessed 
by him. He also questioned the right of the respondents to 
maintain the suit. In the course of evidence the following 
facts were elicited : one, Sri Ram, " by occupation a pleader, 
" resident of Delhi," executed a wi11 on March 23, 1892. After 
appointing two executors, Lala J anaki Das (mentioned in 
the plaint) and Munshi Ramji Das, and setting out the details 
of his movable and immovable properties, valued at Rs.40,400, 
the testator expressed in para. 1 of the will his intention of 
creating a trust for charity . in respect of Rs.11,500 out of 
his properties as follows : " Out of the aforesaid property 
" of the value of Rs.40,400, property worth Rs.11,500 . . . . . 
" viz., one house situate in Khatramashru and valued at 
" Rs.6500 . . . and Rs.5000 . . . in cash be given away in 

·"charity. That is, the money be given away in charity account 
·" and the house under reference be made wakf. I myself 
"wilt manage the wakf house in my lifetime, and after my 
" death managers shall be ap}X)int~ and instructions shall be 

.,, laid down for their guidance." In paras. ii. and iii. of the will 
the testator made provisions in favour of his wife, Mst. Durgi 
Devi, and Mst. Bhugli, widow of his deceased son. In para. iv., 
after giving a legacy to a cousin of his, he left the residue for 
charity ill the following terms : " As regards the remaining 

.,. property of the value of about Rs.12,000 (twelve thousand), 
" I· make the following will : The property which is left 
" unbequeathed at the time of my death be included in the 

·" charity account." The testator did not carry out his intention 
of creating a charitable trust. 

About a week before his death, by a codicil dated April 30, 
1892, he amended the d~sposMon lor c'1ad!y of fhe residue M~d~ 

"in para. iv. of the will as follows : " ... I now ... amend 
"the said wording of para. No. iv. of the wiU . . . and make 

·" the following will about the use of the unbequeathed sum of 
·" about Rs.12,000 : The said amount of money ... To be 

[L. R. INDIAN APPEALS. 
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" deposited in the charity account, on account of the land J~ C. 
"situate at Pahar Gang ..... Rs.7000 (Rupees 7000) ." He 1942 
applied the balance of the residue in legacies to certain specified -.- 

LALA HDI persons and for the construction of an inner hall iii a named CRA>m 
temple in the name of his deceased son. "· 

"OnM ~ • ay 7, 1892, the testator died leaving surviving him his PEAJtEY Lu .. 
widow Mu·sammat Durgi, and Musummat Bhugti, the widow 
of his predeceased son Pearl Lal, who died on February 21, 
1892~ On November 19 the executor, Lala Janaki Das, 
obtained probate of the will and codicil. In 1894, while 
Musammat bur~, the wldow of Sd Ilam, was stat Uv;ng, 
Musammat Bhugli, the widow of Peari Lal, adopted Hem 
Chand, the appellant, who was then. said to be seven or eight 
years old. The factum of adoption was at first disputed 
by the respondents, but it was admitted before the Board. 
Its validity, however, had been questioned throughout. On 
April 3, 1907, Janaki Das purchased from one Badri Das, 
the' house in suit. The sale. deed stated that ". . . . the 
"'' vendee has purchased the property . . . . . with the money 
" left by Babu Sri Ram, Vakil, deceased, for purposes of 
" building a Dharamsala . . ." It was common ground 
that the property was purchased by Lala J anaki Das out 
of the estate left by Babu Sri , Ram. The appellant was 
present when the documenl was registered. After f')Uf'~l\Me, 
the house was completely renovated in 1908. The appellant 
stated that he " looked to the building of the house." It 
bore on one of its walls the inscription " Dharamsala Babu 
"Sri Ram, Vakil, Jaini 1909" written in Urdu and Hindi. 
That was known to the appellant. Lala J~naki Das died 
in 19()(). 

The respondents contended that the suit property was 
dedicated as a "Dharamsala" by Janaki Das, that the title 
to it belonged to the . Digambar Jain Brotherhood, that the 
appellant's adoption by Musammat Bhugli at the time when 
the property vested in Musammat Durgi was invalid, that he 
came into possession as the house was lent to him in 1931 for 
temporary use on the occasion of his daughter's marriage,. and 
that he was thus liable te ejectment. They also urged that 
the appellant, having himself accepted and joined in the 
trust and. allowed construction of the house in dispute· out of 
the sale proceeds of the property at Paharganj, was estopped 
from denying its validity. 

On behalf of the appellant it was contended that the 

INDIAN APPEALS. VOL. LXIX.] 
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1942. April 22, 23, 27. Rewcastle K.C. and S. Hyam for· 
the appellant. The main point is that in an action for ejectment 
the plaintiff can only ·succeed, if at all, on the strength of his 
title, and not on the weakness or absence of title in the 
defendant. If that be right, .this appeal must succeed and the· 
original action must - properly have failed unless one ·of the 
respondents could. prove that he had title to the property 
himself. It is conceded that Janaki Das was not a trustee- 

J.C. provisions of the will relating to the creation of the charity 
1942 were vague, and therefore inoperative in law, that the money 
--..- should be treated as undisposed of and held by the trustee on 

LALA HEM · CRANo behalf of the· author of the trust or his legal representatives, 
•· that as the will was void with regard to the gift to charity, 

p~~~t.. the user of the property in dispute as a " Dharamsala " was. - 
immaterial, that his adoption was valid under the Hindu law, 
and that he was therefore entitled to the property as ·Babu 
Ram's legal ·heir. It was also contended that the -appellant 
was all along in possession of the property, and that· he· was 
not estopped from contesting the present suit. 

The Subordinate Judge accepted the contentions of the 
appellant, and dismissed the respondents' suit, holding that 
the appellant was in " possession " and could not be ousted 
by any person not holding , a superior title. He held, further, 
th~t tn~ hott§~ in (lttestion WR§ used for public and ebaritable 
purposes from 1909 to 1931, and that the appellant was not 
estopped from contesting the validity of the trust. 

On appeal by the respondents, the learned judges of the 
High Court (Addison and Din Mohammad J J.) held that the 
adoption of the appellant was. invalid under Hindu law, 
inasmuch as the adoptive mother, M usammat Bhugli, could' 
not by her adoption divest Musammat · Durgi of· the estate 
that she held, and that the appellant's claim could not be· 
maintained for the reasons that he was present when the 
property was purchased with the avowed object of building 
a Dharamsala, that it was with his knowledge and consent 
th~.t the ,building was consecrated as a Dharam~al~, and thit 
during the course of more than twenty years he never asserted 

.ibis title to it. They also came to the conclusion that it was 
for the first time in 1931 that the appellant obtained possession 
of the property, with the permission of the then manager. 
In the result, the decision of the Subordinate -Judge was set 
aside and the respondents' suit was decreed. 

[L; R. INDIAN "APPEALS: 
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ifor a specific trust,, and th.rt ·5. 10 of the Limitation Act cannot J .. C. 
:apply. At no time did J:tnaki Das ever claim that he r had ~~ 
lit-DY personal right of pr opertv in any part Qf the estate .of -- 
:the·· deceased. He was b.olding it purely as executor, and L~!:• 
,eontinued to hold it in that capacity throughout his lifetime, v. 
To dedicate part of a mass of property it must be separated P LALA 

. d I 1 dedi Th" f F.AREY I.Ai. from the other property an c ear y icated, 1$ type o 
"dedication for a charitabl- use is, in Hindu law, very much 
-on a par with the dedication of land as public prope~ty. When 
.a, -piece of land is dedicated the title to .the land is retained, 
but a· public right of pa: sage over it. is created. That would 
-appear to. be precisely what happened here. It is submitted, 
o'n the evidence, that this property was in some way so far 
(l@diat@d to charity that there only arose some right on the 
part of a body of people to make use ·of it from time to time 
for certain purposes : Mulla's Principles of Hindu Law, 
9th ed., p. 474, para. 407 .. Had there been a proper endowment 
the religious or charitable purposes would have been clearly 
specified, and the property would have been set aside for those 
purposes by the person making the dedication, as I qnderstand 
jt, the testator. The executor only had authority to act on 
'the instructions and powers given to him by the will. Nothing 
was ever clone hy dedlcation to attempt to trans/er the property 

.away from the estate to any outside person. In those . circum­ 

.stances, even if s. 10 of the Limitation Act does not apply, 

.and s. 28 does, and the appellant's title is gone, there is nobody 
holding during that period in adverse possession to him. 
"There is nothing sufficiently . definite to show who were the 
charity to whom the dedication was made, and if there be 
nothing definite for that, this action must fail, not because 
'.the appellant has any title at all, but . because there has net 
been produced the quantum of evidence necessary in an 
ejectment action to · enable the respondents to prove title. 
The property in suit has, however, since its purchase by the 
-executor, r~ineQ. part Qf th~ resi<;lu~ Qf the testator's estate 
.and as such tegally devolved on his heir, the ·appellant. 

S. Hyam followed. The gift to charity here . being bad, 
Janaki Das had no right to endow a Dharamsala, and therefore 
.all acts done by him were ultra vires. Adverse possession was 
·not· pleaded, andlcannot be decided on the record as it now 
stands. Mere user· of the property of itself does not mean 

'that there was a beginning of adverse possession. 
I. M. Parikh, 'for th~ respondents, was not called on. 

INDIAN :APPEALS, 
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J.C. June 24_. The judgment of their Lordships was delivered 
lff2 by Sm MADHAVAN NAIR, who stated the facts ·above set out 
-- and continued : It will be observed that important fac~ 

~: forming the basis of the case as presented to the lower courts. 
v. for decision, namely, that Lala J anaki Das purchased the suit 

PP.A.~LAL. property from the funds of the estate of Babu Sri" Ram of 
which he was an executor under his .will, that the appellant 
claimed that he was adopted by the widow of Peari Lal-a 
claim disputed by . the respondents, but important to , the 
appellmt, as he based pis title to the property on it-were 
disclosed with connected facts only in the course of evMence,. 
and had not been mentioned in the pleadings by either party ; 
nor had any issues been raised regarding them. Their Lordships 
desire to observe that, though the case has been decided on 
all the points which arose on the evidence led by the parties, 
the procedure adopted by the trial court of allowing the parties 
to adduce evidence on points not raised in the pleadings or 
issues was . irregular, and should not have been allowed without 
amending the pleadings and raising the necessary issues. 

The law is well settled that in an action of ejectment the 
plaintiff can recover only by the strength of his own title, ;and 
not by the weakness of that of the defendant. Mr. Parikh, 
appearing for the respondents, admitted at the outset that 
the provision of the will relating to charity is vague, and is 
therefore inoperative to create a charitable trust ; but he did 
not admit that the result of the failure of the trust is, as was 
held by the Subordinate Judge, that the executor must be 
Mftgid@r@d as holding th~ undisposed of residue as trustee for 
the benefit of the. author of the trust or his legal representative, 
his position being, that the resulting trust which arises when 
the trust fails or is void on account of vagueness or uncertainty 
is a trust against the deed and the property, if retained by 
the executor, is prima facie held by the executor aaversely to 
d1e heir-at-law ; and if, as in the present case, he dedicates 
the property to charity, the trust so created, after the expiry 
of twelve years' adverse possession, would acquire a statutory 
title to it. 

The law is well established that where a trustee has been 
in possession for upwards of twelve years. of pro~erty u~der a 
trust which is void under the law' att aetion JJiitn~t him ~y 
the rightful owner would be barred by limitation under the 
statute, the reason being that the possession of the trustee is 
as much adverse to the true owner as that of any trespasser. 

(L. It. INDIAN APPEALS. 
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Sect. 10 of the Indian Limitation Act (IX. of 1908) says, J. C. 
" I I • I no 5Uit agaiD:lt a pets<;>n in whom property has become lg.(.7 
" vested in trust for any specific purpose, or against his legal -.- 
" representatives or assigns (not being assigns for valuable ~A Hn: 
"consideration), for the purpose of following in his or their ,,,ND 

"hands such property or the proceeds thereof, or. for an o.. LAL~ __ 
1 ~~AREY waa.. " account of such property or proceeds, shat be barred by _ 

" any length of time." If this section could successfully. be 
Invoked in favour of the appellant, then the respondents 
would be precluded from relying on the plea of adverse 
possession in their favour ; but Mr. Rew castle has frankly 
conceded, and in their Lordships' opinion, rightly, that the 
appellant cannot claim the benefit of this section, as it would 
be impo55ible to pQl~ that the ·property in respect of which 
the direction in the will is void has become " vested in trust 
" for a specific purpose " within its meaning. Since the 
provision in the wi11 creating the charitable trust is invalid, 
and s. 10 of the Limitation Act is inapplicable to the case, it 
follows that the property is held by the executor adversely to 
the true owner, and if he so holds it for the statutory period 
he would acquire a good title to it. 

The learned counsel for the appellant then contended that 
in this case the. executor bas shown by his conduct that he 
did not hold the property for himself, that he held it in no 
other capacity than purely as executor under the · will, that 
his son after his death continued to act in the same manner, 
and that, ;n any event, H has not been shown that the propetfy 
was dedicated as u Dharamsala," and that Lala J anaki Das 
and. Ramchand have been in adverse possession of it for 
upwards of twelve years. Neither branch of his argument can 
be accepted. In support of the first part, reliance was placed 
on the facts that it was with the proceeds ·of the sale of the 
property allotted in the will to charity and other funds of the 
estate that the property in dispute was bought by Lala J anaki 
Das, and that the house tax receipts issued by the municipality 
show that they were issued in favour of the testator Sri Ram, 
deceased. But this is no proof that the executor was not 
holding adversely to the heir. 

Adverse possession having begun in the manner indicated 
above, the next question is whether it has been proved that 
the property was ·dedicated and that it was held · in adverse 
possession by Lala Janaki Das and Ramchand for the statutory 
period. It may be mentioned, as argument referred to it, 
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(2) ~bid. 361. (1) (1867) 11 Moo. I.A. 345. 

J.C. that the absence of a deed in this case creating the trust 
19,2 

cannot invalidate the endowment, for ''no writing is necessary 
-- ~·. to create an endowment except where the endowment is 1"C: HEu " created by i.yill, in which case the will must be in writing and ~ u~B " attested by at Ieast two witnesses if the case is governed 

LALA~ " by the Indian Succession Act, s. 57." (See Principles of 
PE.AREY LAL. Hindu Law, by Mulla, 9th ed., s. 407.) As stated already, 

the . Subordinate Judge .has found .specificallj "that1 there is 
'' sufficient material on the record to show that the house in 
" question has been used for public and charitable purposes 
"from 1909-1931." Both courts have found that the property 
was dedicated as "Dharamsala." There is ample evidence 
to show that it was treated as dedicated property, and used 
as such for charitable and religious purposes till the year 1931, 
when the appellant came into possession. The evidence shows 
further, that the. appellant was aware that the property was 
purchased with the· money allotted by Babu Sri Ram for 
charitable purposes, that he was present when the sale was 
registered, that he supervised· the construction of the building, 
and that to his knowledge the building bore the inscription 
"Dharamsala Babu Ram.'' The inference from the evidence 
as a whole is irresistible that it was with his knowledge and 
implied consent that the building was consecrated as a 
Dharamsala and used as such for charitable and religious 
purposes, and that Lala J anaki Das, and after him Ramchand, 
was in possession of the property till 1931. As forcibly 
pointed out by the High Court in considering the merits of 
the case : "During the course of more than twenty years 
" that this building remained in the charge of J anaki Das, 
" and on his death in that of his son, Ramchand, the defendant 
" had . never once claimed the property as his own or objected 
"to its being treated as dedicated property." This Board held 
in Gunga • Gobind Mundul v. Collector of the Tnoenty-Fou» 
Prr:g~ntUfhs (1) that if the owner whose property is encroached 
upon suffers his right to be barred by the law of limitation 
"the practical effect is the extinction of his title in favour of 
" the party in possession" (2). Sect. 28 of the Limitation Act 
says : " At the determination of the period hereby limited 
" to any person for instituting a suit for possession of any 
" property, his right to such property shall be extinguished." 
Lala Janaki Das and Ramchand having held the property 
..adversely for upwards of twelve years on behalf of the charity 

[L. R. INDIAN APPEALS. 
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•Present· LoRD RussELL OF KILLOWEN, LORD MACMILL.\~, LoRD 
°ROMER, SIR GEVRGE RANKIN, and SIR MADHAVA"' 'NAIR. 

19 

Hindu law-Inheritanc~Mitakshara-"Si.ster" and "Sister's son' 
-Inclusion of kalf-sister and half-sister's sort-Hindu Lau: of 
Inheritance (Atnendme1it) Act (II of 1929), s. 1. sub-s . 2; s , 2- 
Construction. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

RESPONDENT. "RAM BABU 

A:PPELLAXT ; J. c • SAHODRA, MUSAMMAT 

Solicitors for appellant : Barrow, Rogers & Nevil}. 
Solicitors for respondents : T. L. Wils0J1 6 Co. 

c•~ 
for which it was dedicated, it follows · that the title to it, J. C. 
acquired by prescription, has b~comc: vested in the charity 

19.J2 .and that of the appellant, if he had any, has become extin- --..- 
guished by operation of s: 28 of the Limitation Act. Their L~q 
Lordships have no doubt that the Subordinate Judge would 1 •• 

also have come to the conclusion that the title of the appellant P LAI.A 

h b b d b Ii · . . h d h b . EAR.EY LAL. as ecome arre y imitation a e not een of the view --~ 
that Lala Janaki Da5 retained possession of the suit property 
as trustee for the benefit of the author of the trust and his 
legal representatives, and that presumably s. 10 of the 
Limitation Act would apply to the case, though he does not 
specifically ref er to the section. For the above reasons, their 
Lordships hold that the respondents have established their 
title to the suit property by adverse possession for upwards of 
twelve years before the appellant obtained possession of it, 
and since the suit was brought in January, 1933, within so 
short a time as two years of dispossession, the respondents are 
entitled to recover it from the appellant, whose title to hold it, 
if he had any, has become extinct by limitation, in whichever 
manner he may have obtained possession, permissiv ely or by 
trespass. 

In the above view, the validity of the appellant's adoption 
by Musammat Bhugli, the widow of Peari Lal. decided in his 
favour by the Subordinate Judge and against him by the High 
Court, does not ~r~~e for d~~i~i~n by tke Board. Their 
Lordships will therefore humbly advise His Majesty to dismiss 
this appeal, with costs. 
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take as such heir and not aehelr of his 
. predecessor. The plaint further alleged 
that Ahmad Khan had no male or 
female issue, and that after his ·death 
Mt. Mohammadi Begum was his heir 
according to Muhammadan law and en­ 
tered into possession of his estate. 

In the written statement of the seve­ 
ral defendants the title of the plaintiffs 
was denied and it was alleged that 
Sayara Begum, the widow of Ahmad 
Khan, was the absolute owner of the 
prop*;rty fo ~\lit, and th~t in 1 ~41 s~~ 
made a gift of the property to Moham­ 
mad i Begum ; that in 1854 Mohammadi 
Begum mortgaged the property. and in 
1856 it was sold by the Court in a suit 
instituted by the mortgagee and was 
purchased by the predecessors in title 
of the def end ants, and that the clef en .. 
dants and their predecessors have been 
i~ possession of the property ever 
since. 

Both Courts in India held that the 
tenure of the land insuit was as claim­ 
ed by the plaintilis, and that each heir 
of Ahmad Khan held the property for 
life and on his death the next heir took. 
These findings have not been challenii-t 
ed before their Lordships, and it fol. 
lows from such findings that limitation 
would start to run against an heir from 
the date when his title accrued on the 
death of the previous heir. 

The Subordinate Judge held that· the 
plaintiffs had proved that they were the 
heirs of Mohammadi Begum, but that 
they had not proved that Mohammadi 
Begum was the heir of Ahmad .Khan, 
and accordingly dismissed the suit. 

In appeal the High Court agreed 
with all the findings of the lower Court 
except with regard to the heirship of 
Mohammadi Begum. The Court held 
that Sayara Begum, as widow of Ahmad 
Khan, was ope of his heirs according 
to Muhammadan law and inherited 
one-fourth of his property, and that it 
was not proved that Mohammadi Begum 
was the heir of Sayara Begum ; but the 
Court held it proved that Mohammadi 

, Begum was the heir of Ahmad Khan 
as to the remaining three-fourths of his 
property and accordingly they decreed 

. the plaintiffs' suit as to three-fourths 
of the two-thirds of the property 
claimed. 

PRIYY COUNCIL. 
JAGDJSH NARAIN e. NAWAB SAID 

. AHMED KHAN. 

Lord Thankerton. Lord Goddard and 
Sir John Beaumont. 

12tb December, 194:i] [From Allahabad 
Limitation Act, Arts. 141 and 144-Suit in 

ejectment-Plaintijf can succeed only on the 
strength of his own title-No duty on defend-. 
ant to plead defects in plaintiff's title-Per· 
petual grant-Each seicces$or to take is to be 
the heir of the grantee-:--Limitation against an 
heir-Starting point. 

· In a suit in ejf!otment the plnintilfa mm Emo­ 
ceed only on the strength of their own title, 
and there is no obligation upon the defendants 
to plead possible defects in the plaintiffs' title 
whiob might manifest themselves when the 
title is disclosed, It is sufficient that in the 
written statement the defendants deny the 
plaintiffs' title, and under this plea, they can 
avail themselves of any defect which such title 
discloses. 

Where a perpetual grant enjoyable genera­ 
tion after generation for the maintenance of 
the heirs of one A provides that each heir is 
to hold for life only and on bis death, the next 
heir of A is to take as such heir and not as 
heir of his predecessor, Held: that in such a 
case limitation starts to run against an heir 
from the date when his title accrues on the 
death of the previous heir. 

Sir Thomas Strangman and.Mr. S.P .Kham­ 
batta for .Appts. 

Messrs. O. B, RewcatJtle and Robert Ritt!on 
for Raspts. 

JUDGMENT. 
Sir John Bea.umont.-This is an ap­ 

peal from the j11dgmcnt and decree of 
the High Court of Allahabad dated 
29th April 1941, which modified a dec­ 
ree of the Subordinate Judge of Bareil1y 
dated 2nd June 1936. 

The plaintiffs (who are respondents 
in this appeal) claimed possession of 
two-third parts of Muafi property situate 
in Mauza Bahra Bikram. Their case was 
that on 8th January 1842, the Govern­ 
ment made a grant of the lands in suit 
in favour of the heirs of Ahmad Kharr, 
who had married Sayara Begum the 
daughter of Nawab Hafiz Rahmat 
Khan, who had rendered valuable ser­ 
vices ·to the Go'Vernment which the 
Government were minded to reward. 
The plaint alleged that tbe grant was 
made enjoyable in perpetuity genera .. 
tion after generation for the mainte, 
nance and help of the heirs of Ahmad 
Khan, and that each heh was to hold 
for life only and on the death of. an heh 
the next heir of Ahmad Khan was to 
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It will be observed that Ahmad Khan 
died about J 842, and his widow died in 
1845. MohammacH Begum was the 
daughter of one of the four sons of the 
only brother of Ahmad Khan. so that 
she was a great-niece of Ahmad Khan. 
It is in evidenfe that she. was also the 
informally ad~pted daughter of Ahmad 
Khan and his, wife. It will further be 
observed thatLMohammadi Begum died 

· in 1882 and ti.iat her only son died in 

I 
Nawab Nabi .A.hmad 

Khan. Plaintiff 2 
Respondent 5. 

I Nawab Wali Ahmad Khan, Plaintiff 1 
{D. 21-5~37, now represented by 

respondents 1-4). 
I 

Said Ahmad Khan, Respondent 1. 

1894 leaving a son and dauEhter. The 
daughter, who inherited one-third of 
her father's property, is not a party to 
these proceedings; The son. who in. 
herited two-thirds of the property, died 
in 1923 and the o.riginal .plaintiffs were 
his children; they filed their suit in 
1934, 11 years and 11 months after the 
death of their father and so just within 

· the period of limitation. The findings, 
· of the lower Courts ·that the plaintiff• 

I Mt. Sbaukat Jahan 
Begum, Plaintiff 3 

Respondent 6. 

I I 
Mt. Munawwar-un-Nlsae Nawab AH Ahmed • Mt.Mobabbat-un• 

Begum, alive Khan, D. 6·1·23. I Nissa Begum 
I 

l I · I 
Ghulam Husain Ghulam Malik Mohammad Ali 

Khan (Unmarried) Mohammad Khan predeceased 
Khan Malik Ahmad Khan 

I Mt. Mohammadi = Nawab 
Begum D. 1882. I Mohammad Khan 

I 
Fazal-un-Nis~a r= Nawab Ali Mohammad 

Khan D. 1894. 

. I 
Ahya Khan 
(Unmarried) 

with the High Court in this view. The 
plaintiffs were suing in ejectment, and 
they could only succeed on the strength 
of their own title. There was no obliga. 

. tion upon the defendants to plead 
possible defects in the plaintiffs' title 
which might manifest themselves when 
the title was ciisclosed.. It was sufliCient 
that in the written statements the 
defendants deniedthe plaintiffs' title, 
and under this plea they could avail 
themselves of any defect which such 
title disclosed. 

The Subordinate Judge had held that 
the case o£ the plaintiffs failed because 
they had not proved that there were 
no male collaterals in the male line of 
descent or ascent of Ahmad Khan, or 
of his father, alive at the death of 
Ahmad Khan and that, as such male 
collaterals wou]d succeed as heirs ac­ 
cording to Muhammadan law in prefe­ 
rence to Mohammadi Begum, the plain .. 
tiffs had failed to discharge the burden 
which rested upon them of proving 
their title. The High Court held that 
this defect in the title of the plaintiffs 
had not been pleaded by the def end- The following pedigree which was 
ants, and expressed the view that the handed in by Counsel for the defend .. 
Subordinate Judge had made out a case ants and admitted by Counsel for the 
for the defendants which was not fore- plaintiffs, and which is substantially 
shadowed in the written statements the pedigree proved at the trial, shows 
and ~as not set up at the tr;al. Their the position of lhe family of Ahw.1d 
Lordships are quite unable to agree Khan : 

PEDIGREE PUT FORWARD BY PLAINTIFFS 
Malik Said Khan N awab Hafiz Rahmat Khan 

~~-'--~'~- I I - I • I 
Malik Mohammad Khan Malik Ahmad Khan ""' Mt. Salra Nawab Mohammad 

I D. about 1842. Begum D. 1845. Umar Khan 

i
i (In fact died before 

4th January 1842). 
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ment which will be referred to later. 
Most of the documents produced were 
relevant on the question of tenure 
which is not now in question, and 
these documents need not be noticed. 
It may. however. be observed that 
Ex. "A;' which is an extract from 
the Register retransfer of Muafi lands, 
contains an entry of a deed 0£ gilt 
made on 4th January 1842, by Mt. 
Sayara, Begum, wife of Ahmad Khan, 
in favour of Mohammadi Begum des .. 
cribed ea a daughter of the donor of 
Muafi land in Mauza Bahra. This 
suggests that the original posses .. 
sion of Mohammadi Begum was under 
the deed of gift, though from the terms 
of the tenure as defined by Govern· 
ment on 8th January 1842 (Ex. 14). it 
follows that Mohammadi Begum's title 
as donee would terminate on the death 
of Sayara in 1845. The document on 
which the High Court strongly relied 
in proof of the heirship of Mohammadi 
Begtlm is Ex. 22. This purports to be a 
copy of an extract from a report re­ 
garding Muafi lands under an order 
d~ i~q 9th J amuny 1 ~ez, t;ken frQm 
the record of Case No. 53/11, relat .. 
ing to enquiry and management of the 
.rnuafi of Hafiz Rahmat Khan, disposed 
of on 29th September, 1882. It relates, 
to the jagir of Pilibhit and states : 

"This Jagir belongs to Ahmad Khan Moh am· 
madi Begum, heir, came in possession e . She 
sold it to the N awab Sabeb Bahadur of Ram· 
pur. The vendee is in possession by virtue of 
the. purchase and Moham:madi Begum is. a 
resident of mohalla Qela in Bareilly," 

The author of the report is not shown 
and the order oE 9th January, 1882. 
under which it purports to have been 
made. is not on the record. There is, 
however, a copy order, Ex. 21, in Case 
No. 53 directing the record-keeper with 
reference to the muafi register to make 
a note against every tract of land, 
showing whether the tract was then 
held as muafi or not, and directing that 
if it was held as muafi it should be 
ascertained whether the lawful heirs of 
the persons in whose name it was 
released were alive or not. On the 
assumption that the order of 9th janu­ 
ary 1882, was in similar terms the im­ 
portant point to which the enquiry was 
to be directed was whether the heir 
was alive. No doubt, in case of dis· 
puted · heirship this would involve an 

were the heirs of Mohammadi Begum 
as to two-thirds of her property has 
not been challenged before their Lord­ 
ships, and the only question which 
arises for decision is that upon which 
the Courts in India differed, namely, 
whether Mohammadi Begum was the 
heir of Ahmad Khan. 

The plaintiffs called two witnesses 
who gave verbal evidence upon the 
question. Witness 1 was Said Ahmad 
Khan (respondent 1 who was the son 
ol lhe original plaintiff 1 ). He sf a led 
that his information about the earlier 
history of the family was derived· from 
his paternal grandfather who, as stated. 
had died in 1923. The grandfather can 
have had no personal knowledge of 
matters which occurred in 1842 and, as 
the source of his information as to mat· 
ters which occurred before his birth or 
in early youth were not disclosed, his 
statement, which is admissible under 
S. 32, Evidence Act, has little eviden­ 
tial value. Said Ahmed Khan alleged 
that the father of Mohammadi Begum 
died during the lifetime of Ahmad 
Khan and the learned Subordinate 
Judge found that in that event Moham­ 
madi Begum could inherit as heir of 
Ahmad Khan only if there were no 
male collaterals in the male line of 
descent or ascent of Ahmad Khan, or 
his father Said Khan. alive at the time 
of Ahmad Khan's death, This finding 
has not been challenged. The witness 
further stated that he did not know 
whether the father of Ahmad Khan had 
any, and if so how many brothers. Wit­ 
ness 2 called by the plaintiffs was 
Basityar Khan who also stated that he . 
did not know if Said Khan had any 
brother. This witness stated that he 
had seen a written pedigree of the 
family which was not produced, and 
this omission detracts from any value 
which might otherwise attach to his 
evidence. Their Lordships agree with 
the view of the learned Subordinate 
judge that the verbal evidence pro- · 
duced by the plaintiff does not prove 
that Mohammadi Begum was an heiress 
of Ahmad Khan under Muhammadan 
law. 

In addition to verbal evidence the 
plaintiffs also relied on certain docu ... 
mentary evidence, and the High Court 
&\tt~ched great impottance to one doeu- 
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Sri Gangavamsam SATYANARAYANA 
t'. Routu RAMASWAMl NAIDU 

and others. 
Patanjali Sastri, ]. 

C.R. P. No. 357 of 1944. 
Petition (disposed of on 28-11-1945) under 

B. 115 of Aot V of l»OB. p:rayinv; th1Lt tho High 
Court will be pleased to revise the order of the 
Court of the District Munsif of Parva.tipur 
dated 30-10-1943, and passed in 0. P. No. 52 
of 1942. 

Madras .Agriculturist• Relief .Act, S. 10 (SJ 
W-Mortgage with possesaion-Enjoyment for 
interest-Stipulation for addition of another 
sum to be advanced by the mottgagee and that 
sum bearing interest-Inapplicability of S. JO 
{!!) (i). 

Where a mortgage had been renewed under 
another mortgage including a further sum due 
under a compromise decree and the new morL­ 
gal'e provided tbll.~ the mortgasee should tak, 

argu·ed further that since Mohammadi 
Begum was left in possession after· the 
death of Sayara Begum when her title· 
as donee terminated, she must be 
assumed to have remained in posses­ 
-sion as· heir, and that the fact that no 
claim was made by any collateral male 
heir should lead to an inference that no 
such collateral male heir existed. Their 
Lordships are unable to accept this 
argument. It is quite possible that · a 
collateral male heir, not being a mem­ 
ber of the immediate family of Ahmad 
Khan, may have known· of the deed of 
gift in favour of Mohammadi Begum, 
and may not have known of the terms 
upon which the muafi lands 0£ Ahmad 
Khan were held under· Government 
grnnt. 

In their Lordships' view the finding 
of the learned Subordinate Judge that 
the plaintiffs had failed to prove that 
Mohammadi Begum was an heir of 
Ahmad Khan was right. Their Lord­ 
ships will, therefore, humbly advise 
His Majesty that this appeal be allow .. 
ed, that the judgment and decree 0£ 

· the High Court be set aside and the 
judgment of the Subordinate Court dis. 
missing the plaintiffs' suit with costs 
be restored. The plaintiffs must pay 
the costs of the appeal to the High 
Court and to His Majesty in Council. 

Messrs. T. L. Wilson & Co. : Solicitors for 
App ts. 

Messrs. Do1iglas Grant & Dold : Solicitors 
for Respts. 

N.R.R. 

enquiry ·as .te who was the heir, but 
any such enquiry would involve giving 
notice to possible claimants so. that 
their case might be adjudicated upon. 
There is nothing to show that any such 
notice was given or that any enquiry as 
to who was the heir oE Ahmad Khan 
was conducted by the officer who made 
the report. It may well be that, find­ 
ing that Mohammadi Begum was a 
member of the family of Ahmad Khan 
and had been in possession for 40 years 
the officer assumed her title as heir. 
The omission from the. report of° any 
reference to Sayara Begum who was 
certainly one of the heirs of Ahmad 
Khan, or to the deed 0£ gift in favour 
of · Mohammadi Begum, supports the 
view lha! no real enqtnry was made as 
to Mohammadi Begum's title as heir. 
The report doea not deal with the pro· 
perty in suit, though the property with 
which it does deal was probably held 
on a similar tenure, Their Lordships 
are unable to attach to the reference in 
this report to Mohammadi Begum as 
heir the importance· which the High 
Court attached to it. 

It was argued for the respondents that 
at this distance of time reasonable infer .. 
ences should be drawn in favour of the 
~laintiUs and that to require them to 
eliminate from their pedigree possible 
heirs whose very existence is not proved 
is to impose an impossible burden 

_upon them. But it must be remember­ 
ed that though lapse of time may have 
prejudiced the chances of the plaintiHs 
in proving their case, it may well also 
have prejudiced the defendants in 
resisting the claim, and the lapse of 
time is certainly not due to any default 
on the part of the defendants or their 
predecessors.• The respondents· are 
not so free from criticism. The son of. 
Mohammadi Begum made no effort to 
support his cla;m dur;ng the 12 years ;n 
which he survived her, and his son did 
nothing during the 2-9 years in which he 
survived his father, and the plaintiffs 
themselves did nothing until the expira­ 
tion of nearly 12 years from the date 
when their alleged title accrued. Their 
Lordships see nothing in the circum .. 
stances of the case which woltld justify 
drawing. any inference whic!h might 
relieve the respondents of any part of 
the burden of provini their tide. lt was 
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In the Supreme Court of India 
(BEFORE SUDHI RANJAN DAS, C.J. AND N.H. BHAGWATI, BHUVANESHWAR PRASAD SINHA, ~ 

SUBBA RAO AND K.N. WANCHOO, JJ.) [ 

Civil Appeal No. 267 of 1958 i 

MORAN MAR BASSEUOS CATHOUCOS ... Appellant; 
Versus 

THUKALAN PAULO AVIRA & ORS .... Respondents. 
With 

Petition No. 59 of 1957 
(Under Article 22 of the Constitution of India for enforcement of Fundamental 

Rights). 
REV. FATHER K.C. THOMAS & ORS .... Petitioners; 

Versus 
T.P. AVIRA & ORS ... Respondents. 

Civil Appeal No. 267 of 1958!., decided on September 12, 1958 
Advocates who appeared in this case : I 

M.K. Nambyar, Senior Advocate, M. Abraham, Advocate, & S.N .. Andley, Rarneshwar 
Nath & J.B. Dadachanji, Advocates of Rajinder Narain & Co., with him, for ~he 
Appellant; ! 

K.P. Abraham, Senior Advocate, (S. Subramania Iyer, P. Sivarama Iyer, P.P. Joh~ & 
M.R. Krishna Piiiai, Advocates, with him}, for Respondent No. 1 (In Appeal); . I 

T.N. Subramania Iyer.·. Senior Advocate (G.B. Pai and Sardar Bahadur, Advocates, 
with him), for Respondent No. 3 (In Appeal); : 

G.B. Pai & Sardar Bahadur, Advocates, for Respondent No. 4 (In Appeal); j 

P. Ram Reddy, Advocate, for the Petitioners; I 

M.R. Krishna Pillai, Advocate, for Respondent No. 1 (In Petition); : 
I 

S.N. Andley & Rameshwar Nath, J.B. Dadachanji, Advocates of Rajinder Narain! & 
Co, for Respondent No. 2 (In Petition); ! 

Sardar Bahadur, Advocate, for Respondent No. 4 (In Petition). 
The Judgment of the Court was delivered by 1 

SUDHI RANJAN DAS, C.J .• - In order to appreciate the points urged before us in t~is 
ap. p.eal it is. necess.ary to o_--.riefly narrate. some fgc;t$ whic;. h will tlring o.vt tht;?. g. E;?n~si$!i of 
the controversy that has been going on between the two rival sections of he 
Malankara Jacobite Syrian Christian community for a considerable length of time and 
which has brought in its train protracted litigation involving ruinous costs. ! 

2. In Malabar there is a Christian community commonly known as Malank~' ra 
Jacobite Syrian Christians. That community traces its origin to 52 A.D. when t. 
Thomas, one of the disciples of Jesus Christ, came to Malabar and established . he 
Christian Church there. In 1.599 A.D., under the influence of the Portugese politi al 
power on the West Coast of India, the community accepted the Roman Catholic fai h. 
This affiliation, however, did not last long. At a meeting known as Mattanchetry 
Meeting held in 1654 the Roman Catholic Supremacy was thrown off and the Church! in 
Malabar came under the authority of the Patriarch of Antioch who began to dep~te 
Metropolitans for ordaining Metropolitans in Malabar. Later on the Patriarch him~elf 
also ordained Metrooolitans for Malankara. Thus in 1840 the then reianina Patriarch] of 
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Antioch personally ordained one Mar Mathew Athanasius who had gone to Syria for t~e 
purpose. i 

3. In 1808 a trust for charitable purposes was created by one Moran Mar Thoma~· I, 
popularly called Dio. n.ys.iu···s the .. g· rea.t, by investing. 3000 Star Pagodas with.· the Britis.h 
Treasury at Trivandrum on interest at 8% per annum in prepetuity. The trust prope y 
in dispute consists of this amount and the accretions thereto. It appears that a Soci. ty 
called the Church Mission Society and the Malankara Jacobite Syrian Church had come 
to jointly hold certain properties including this trust property. Disputes arose betwe~n 
the Church Mission Society and the Malankara Jacobite Syrian Church with regard .to 
such porperties. Those disputes were settled by what is known as the Cochin Awjrd 
m.ade in 1840. This award divided the properties between the two bodies and so far as 
the properties allotted to the Malankara Jacobite Syrian Church were concerned, it 
provided that they should be administered by three trustees, namely, (i) the 
Malankara Metropolitan, (ii) a Kathanar (that is priestly) trustee, and (iii) a lay trustee. 

4. In 1876 Patriarch Peter III came to Malabar. He called a meeting of the 
accredited representatives of all the churches in Malabar which accepted the 
ecclesiastical supremacy of the Patriarch of Antioch. The said representatives "let 
together in a Synod called the Mulunthuruth u Synod under the presidents hip I of 
Patriarch ... Pete. r .III.·. The·. pro. cee.din.gs of th·a· t m .• e.et···ing we.re. r.e .. ·corded. in .. writing,. a copy,of which is marked Ex. F.O. At that Synod the Malankara Syrian Christian Associati n, 
popularly called the Malankara Association, was formed to manage all the affairs of the 
churches and the community. It consisted of the Malankara Metropolitan as the x- 
offido Presid~nt and thr~~ r~!'resentative~ from each church. A managing commit @@ 
of 24 was to be the standing working committee of the said Malankara Association. j 

s. On March 4, 1879 one Mar Joseph Dionysius claiming to be the properly 
consecrated Metropolitan of the Malankara Jacobite Syrian Church and the President! of 
the Malankara Association filed a suit (OS No. 439 of 1054) in the Zilla Court~of 
Alleppey against one Mar Thomas Athauasius who claimed to have been ordained by 
his brother Mar Mathew Athanasius as his successor and two other persons ho 
claimed to be the Kathanar and lay trustees for the recovery of the church properti s. 
Mar Jospeh Dionysius asserted that the supremacy of the Patriarch consisted. in 
consecrating and appointing Metropolitans from time to time to govern and rule 01·er 
the Malankara Edavagai, sending Morone (the sanc.tified oil) fo.r baptismal purpos s, 
receiving the Ressissa from the community to maintain his dignity and generally in 
controlling the ecclesiastical and temporal affairs of the Edavagai. Mar Tho~as 
Athanasius totally denied such. alleged supremacy of the Patriarch. Acco.rding to him 
the Patriarch could not claim, as a maHer of right, to have afly C:Mtrol ov~r · h~ 
Jacobite Syrian Church in Malabar either in temporal or spiritual matters, although, las 
a high dignitary in the churches of the country where their Saviour was born a1nd 
crucified, the Malabar Syrian Christian community did venerate the Patriarch. That suit 
was, after various proceedings, finally disposed of by the Travancore Royal Court I of 
Final Appeal by its judgment (Ex. DY) pronounced in 1889, which, by a majority of 2 
to 1, dismissed the appeal of the defendant Mar Thomas Athanasius and confirmed ~he 
decree of the lower courts in favour of the plaintiff respondent Mar Joseph Dlonyslas. 
The conclusions arrived at by the majority of Judges, as set forth in paragraph 3471 of 
that judgment, were, amongst others, that the ecclesiastical supremacy of the Seel of 
Antioch over Jacobite Syrian Church in Travancore had been all along recognised aind 
acknowledged by the Jacobite Syrian Christian Community and their Metropolita~s; 
that the exercise of the supreme power consisted in ordaining either directly or by d~ly 
authorised delegates, Metropolitans from time to time to manage the spiritual matters 
of the local Church, in sending Morone to be used in the churches for baptismal ajnd 
other purposes and in general supervision over the spiritual government of ~he 
Church: that the authoritv of the Patriarch had never extended to the covernrnent of 
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temporalities of the Church which, ir this respect, had been an independent Church; 
that the Metropolitan of the Jacobite '. ;yrian Church in Travancore should be a nativel of 
Malabar consecrated by the Patriarch or by his duly authorised Delegate and accepted 
by the people as their Metropolitan. 'rhe finding was that the plaintiff-respondent Has 
been so consecrated and accepted by the majority of the people and had succeededjto 
the Metropolitionship on the death of Mar Mathew Athanasius. As a result of the 
aforesaid judgment Mar Joseph Dlor.ysius came into possession of the office of ~he 
Malankara Metropolitan and of the church properties. The Patriarch Peter III did not, 
naturally enough, approve of that judgment, for it denied to him any authority over 
the tempo.ralities of the Church. ' 

6. Up to 1905 one Abdul Messiah was the reigning Patriarch of Antioch. It wa~ a 
matter of dispute whether there was a valid Synodical removal of Abdul Messiah from 
the office of Patriarch. There is no dispute, however, that the Sultan of Turkey hlad 
withdrawn the Firman he had issued recognising Abdul Messiah as the Patriarch alnd 
had issued a fresh Firman in favour of one Abdulla II who began to perform the duties 
of the Patriarch. ' 

7. In 1909 Mar Joseph Dionysius died and the Malankara Association elected and 
installed one Mar Geevarghese Dionysius (who, in l ~07, had gone to Syrig and 9ot 
himself ordained as a Metropolitan by Patriarch Abdulla II) as the Malankara 
Metropolitan and as such he became the ex-officio President. of the Malank~ra 
Association and one of the trustees of the Church properties. The other two co-trust~es 
of Mar Joseph Dionysius, namely, Kora Mathan Malpan and C.J. Kurien continued as .co 
-trustees of Mar Geevarghese Dionysius. ' 

8. In 1909 Abdulla II came to Malabar with the object of regaining his temporal 
authority over the Malankara Jacobite Syrian Christian Church. After his arrival he 
convened a. meeting of the Malankara Association at the Old Seminary of Kottavam 
and demanded that the said Association should accept and acknowledge the ternpoj-al 
authority of the Patriarch. This the congregation declined to do and the meeting ended 
in confusion. Abdulla II thereafter started approaching the parish churches separately 
and attempted to get from them Udampadis (SubMi~~ion DMd~) a~knowlt!!d~in~ tin@ 
spiritual and temporal supremacy of the Patriarch. He actually succeeded in gettijng 
such Udampadis from some of the churches but not from many. He started rewardlnq 
persons who gave Udampadis by ordaining them as Metropolitans and ex­ 
communicating those who declined to do so. In 1910 Mar Poulose Athanasius (the flrst 
plaintiff in the present suit and now the respondent in the present appeal arising out 
of that suit) gave an Udampadi and was ordained as a Metropolitan, Mar Geevargh~se 
Dionysius declined to submit and give any Udampadi and consequently in 19]11 
Abdulla II ex-communicated Mar Geeverghese Dionysius whom he himself had 
ordained in 1907 and ordained one Mar Kurilos as the Malankara Metropolitan so as.to 
make him automatically the ex-officio President of the Malan kara Association and one 
of the trustees of the trust properties. The other two trustees Kora Mathan Malpan aind 
C.J. Kurien went over to the vide of Abdulla II and acknowledged his new nominee Mar 
Kurilos as the Malankara Metropolitan and as such the ex-officio trustee Mar 
Geevarghese Dionysius retaliated by convening a meeting of the Malankara Assoctatlon 
which declared his ex-communication invalid and removed from trusteeship the t~~IO 
trustees who had gone over to the side of the Patriarch and appointed two new 
trustees, namely, Mani Pou lose Kathanar who was the second appellant but has since 
died and one Kora Kochu Korula also since deceased. The said meeting also resolvedito 
enquire into the real position of Abdulla II and Abdul Messiah and suspend the 
payment of Ressissa to the Patriarch. Abdulla II left Malabar in October 1911 and! in 
1912 issued a Kalpana (message or order) branding Abdul Messiah and Mar 
Geevarghese Dionysius as "wolves" from whom the faithful should entirely keep aloof. 
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9. In 1912 Abdul Messiah, whose Firman had been withdrawn by the Sultan .of 
Turkey, came to Malabar. He declared the ex-communication of Mar Geevarghese .as 
invalid. In 1913 he issued a Kalpana (Ex. 80) establishing a Catholicate in Malabar as 
it appeared to him that "unless we do instal a Catholicos, Our Church, owing to various 
causes, is not likely to stand firm in purity and holiness". By this Kalpana Abdul 
Messiah ordained one Mar Poulose Basselios as the first Catholicos and also ordained 
three Metropolitans. This Kalpana further provided that the Catholicos aided by the 
Metropolitans would ordain Melpattakars ''in accordance with the Canons of Our H<1>1y 
Fathers" and consecrate Holy Merone and that the Metropolitan had the sanction and 
authority to instal anew Catholicos when a Catholicos died. Shortly after this Abdul 
Messiah left Malabar in March 1913. The position at that time, therefore, was that 
there were two rival groups in the Malankara Jacobite Syrian Church who were 
represented by two rival sets of trustees, namely. Mar Geevarghese Dionysius (since 
deceased) and his co-trustees Mani Poulose Kathanar (the second appellant) now 
deceased and Kora Kochu Korula also since deceased on the one side and Mar Kurilos 
and Kora Mathan Malpan and C.J. Kurien who had deserted Mar Geevarghese Dlonvslus 
and had sided with Mar Kurilos. In 1915 Abdulla II and Abdul Messiah died. 

10. In the meantime in 1913 the Secretary of State for India filed an interpleader 
suit (OS No. 94 of 1088) in the District Court of Trivandrum. In that suit he lrnpleeded 
both the sets of rival claimants as defendants, namely, (i) Mar Geevarghese Dlonysius, 
(ii) Mani Poulose Kathanar (iii) Kora Kochu Korula being one set claiming to be 
trustees, and (iv) Mar Kurilos, (v) Kora Mathan Malpan and (vi) C.J. Kurien being the 
other set also making the same claim. The prayer was for the determination of the 
question as to which of the two rival sets of trustees was entitled to draw the interest 
on the amounts standing to the credit of the Malankara Jacobite Syrian Chrlstlan 
community in the British treasury. The two rival sets of trustees filed written 
statements interpleading against each other, the defendants Mar Geevarqhese 
Dionysius, Mani Poulose Kathanar and Kora Kochu Korula being treated as plalntjffs 
and the defendants Mar Kurilos, Kora Mathan Malpan and C.J. Kurien being treated ias 
defendants. As will appear from para 3 of the trial court's judgment (Ex. 2~5) 
pronounced on September 15, 1919, the suit was converted into a representatjve 
action on behalf of the Jacobite Syrian Christian population of Malabar with the 
permission of the court and notice was given of the. institution of the suit under 
Section 26 of the Travancore CPC by publishing advertisements in the. several 
jurisdictions peopled by the Syrian Christian community. Defendants 7 to 41 got 
themselves imp leaded in the suit as defendants and supported Defendants 1 to' 3. 
During the pendency of the suit, Defendant 4, Mar Kurilos died and Mar Poulqse 
Athanasius, who claimed to be the successor of Mar Kurilos as Malankara Metropolit~n, 
was added as Defendant 42. By the aforesaid judgment (Ex. 255) the trial court 
upheld the claim of defendants Mar Geevarghese Dionysius, Mani Poulose Kathanar 
and Kora Kochu Korula (Defendants 1 to 3) as the lawful trustees of the Church 
properties. 

11. The defendants Kora Mathan Malpan, C.J. Kurien and Mar Poulose Athanasfus 
(Defendants 5, 6 and 42) appealed to the Travancore High Court, In 1923 the Aull 
Bench of the Travancore High Court pronounced its judgment (Ex. DZ) which will lbe 
found reported in 41. Tr.L.R. 1. By that judgment the Full ·Bench reversed the 
judgment and decree of the District Court and directed that the money lying deposited 
in court be withdrawn by the Defendants 5 and 6 and by the person to be thereafter 
duly elected, appointed and consecrated as the Malankara Metropolitan. 

12. Mar Geevarghese Dionysius and his two co-trustees (Defendants 1, 2 and 3) 
applied under Section 12 of the Travancore High Court Regulation, 1099 for review of 
the aforesaid judgment of the Full Bench. That application was admitted subject to the 
condition that on the re-hearing the findings recorded (i) as to the authenticity of ex. 
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18 the version of the Canon Law produced by the Defendants 5, 6 and 42, (ii) as to 
the power of the Patriarch to ex-communicate without the intervention of the Synod, 
and (iii) as to the absence of an indirect motive on the part of the Patriarch whilch 
induced him to exercise his powers of ex-communication must be taken as binding. 
The appeal was then re-heard by a Full Bench which, by its judgment pronounced on 
July 4, 1928 (Ex. 256), upheld the decision of the learned District Judge and 
confirmed his decree. That judgment will be found reported in 45 Tr.LR. 116. The net 
result of that litigation, therefore, was that Mar Geevarghese Dionysius and his two ¢0- 
trustees (Defendants 1, 2 and 3) became finally entitled to withdraw the moneys 
deposited in the Court as the lawful trustees of the church properties. 

13. On August 16, 1928 the Managing Committee of the Malankara Association was 
authorised to draw up a constitutionfor the Church and the Association. On the very 
next day Mar Julius Elias, the Patriarch's Delegate who was in Malabar at that time and 
who has figured as PW 17 in the present proceedings, issued an order on Mar 
Geevarghese Dionysius calling upon him to execute an Udampadi within two days and 
at the same time suspending him for having "committed several grave offences 
against the Holy Throne of Antioch and the faith and practices of the Holy Church and 
repudiated the authority of the ruling Patriarch". He also sent letters to the 
Governments of Travancore and Madras to withhold the payment of interest to 
defend~nt M?ir Geevarghise Dionysius on the ~round of his suspension. 

14. On August 21, 1928 OS No. 2 of 1104 was filed in the District Court of 
Kottayam by 18 persons belonging to what, for the sake of brevity, may be called the 
Patriarchal party against the Defendants 1, 2 and 3 of OS No. 94 of 1088 and 12 other 
persons including the second Catholicos, Mar Geevarghese Philixinos, who may be 
compendiously called as belonging to the Catholicos' party, and the Secretary of state 
for India. It may be mentioned here that in 1929 on the death of Mar Geevargh~se 
Philixinos, Moran Mar Basselios, who was Defendant 1 in the suit out of which this 
appeal arises and is the appellant before us, was installed by the local Metropolitans 'as 
the third Catholicos in terms of the procedure prescribed by the Kalpana (Ex. §0) 
issued by Abdul Messiah and he was substituted as a defendant in OS No. 2 of 1104 in 
place and stead of the second Catholicos Mar Geevarghese Philixinos. On January ~3, 
1931 OS No. 2 of 1104 was dismissed for non-compliance with the court's order for 
payment of certain moneys to the Commissioner appointed in that suit. The plaintilffs 
applied for restoration of the suit by setting aside of that order of dismissal. T~a_!: 
application for restoration was dismissed on September 29, 1931 (Ex. 46). There was 
a Civil Misc. Appeal No. 74 of 1107 against the order refusing to restore the suit. 

15. In view of the disputes raging between the two sections of the communlity 
which resulted in ecute di$$en~ion~ in the Church, an attempt was made to restore 
goodwill and amity amongst the members of the community and at the instance. of 
Lord Irwin, the then Viceroy of India, Patriarch Elias I visited Malabar in 1931. He, 
however, died in Malabar before he could effect any settlement. In 1933 Ebhraim was 
elected as Patriarch of Antioch without, it is said, notice to the Malabar community. 
Mar Geevarghese Dionysius and his supporters did not recognise Ephraim as the duly 
installed Patriarch. 

16. Kora Kochu Korula who was one of the co-trustees of Mar Geevarqhese 
Dionysius died in 1931 and one E.J. Joseph was appointed a trustee in his place and 
stead. During the pendency of the Civil Miscellaneous Appeal, hereinbefcre mentioned. 
Mar Geevarghese Dionysius died in February 1934 and the trust properties passed Into 
the possession of Mani Palouse Kathanar and E.J. Joseph. Shortly thereafter the draft 
constitution was published in the shape of a pamphlet. On December 3, 1934 three 
notices (Ex. 59, 60 and 61) were issued convening a meeting of the Churches to be 
held on December 26, 1934 at M.D. Seminary at Kottayam for, inter alia, electing ~he 
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Malankara Metropolitan and adopting the draft constitution. Notices were also 
published in two leading Malayalam newspapers (Ex. 62 and 63). The meeting was 
held on the appointed day and the proceedings of that meeting will be found recorded 
in Ex. 64. Shortly put, the third Catholicos, who was Defendant 1 in the present suit 
and is now the appellant before us and who was also Defendant 3 in OS No. 2 of 1104 
was unanimously elected as Malankara Metropolitan and as such he automatically 
became a trustee of the church properties. The meeting also unanimously adopted ~he 
constitution (Ex. A.M.). The factum and validity of this meeting are strenuously 
challenged on diverse grounds to which reference will be made hereafter. 

17. On July 5, 1935 the Metropolitans of the Patriarchal party issued a notice (1$x. 
D) summoning a meeting of the Church representatives for August 22, 1935 at 
Karingasserai to elect the Malankara Metropolitan. In that notice it was mentioned that 
none of the Catholicos party should be elected, although Ex. A.M. was not referred to 
therein as a ground for such exclusion. ihe meeting was held on August 2~, i~~~. ;At 
that meeting Mar Poulose Athanasius, the original first plaintiff in the present suit now 
deceased, was elected Malankara Metropolitan, Mar Poulose Kathanar and E.J. Joseph, 
the Defendants 2 and 3 in the present suit were removed from trusteeship and Avira 
Joseph . Kathanar and Thukalan Paulo Avira, Plaintiffs 2 and 3 in the present suit, 
Plaintiff 2 having died since, were elected trustees and the three new trustees 
(Plaintiffs 1 to 3 in the present suit) were authorised to file a suit for the recovery of 
the trust properties. 

18. After these resolutions were passed at the meeting the Civil Miscellanequs 
Appeal No. 74 of 1107, which was pending in the High Court, was on July 23, 19$6 
allowed to be dismissed for non-prosecution. On March 10, 1938 was filed in the 
District Court of Kottayam the suit (OS No. 111 of 1113) out of which the present 
appeal has arisen for various reliefs to which reference will hereafter be made in some 
detail. That suit was dismissed on January 18, 1943. The plaintiffs preferred an appeal 
to the Travancore High Court, which was numbered as AS No. 1 of 1119. On Augusts, 
1946 that appeal was allowed and the suit was decreed by a majority of Judges in 1jhe 
proportion of 2 to 1. The defendants applied for review which came up before the 
Travancore High Court. That review application having been dismissed on December 
21, 1951, the defendants applied for and obtained special leave to appeal from this 
Court under Article 136 of the Constitution. That appeal before this Court was 
numbered CA 193 of 1952. 6y its j"rJgment '1efivereq on M?y 211 19541 this Court 
allowed the appeal, set aside the judgment of the High Court and admitted the review 
application and directed the entire appeal No. AS 1 of 1119 to be re-heard on :all 
points. The Travancore High Court thereupon took up the re-hearing of the appeal. llhe 
arguments commenced on September 15, 1956 and concluded in the first week of 
October 1956 when judgment was reserved. On November 1, 1956 came the Sta~es 
Reorganisation Act which brought into being the present State of Kerala and ~he 
Kerala High Court. In December 1956 the same Judges heard the appeal formally de 
novo by putting a few questions and on December 13, 1956 delivered a unanimous 
judgment allowing the appeal and decreeing the suit. The High Court on March 41, 
1957 granted a certificate under Article 133 of the Constitution. Accordingly Moran Mar 
Basselios Catholicos, the original first defendant, has preferred this appeal irnpleadinq 
Thukalan Paulo Avira, the original third plaintiff, and Kurian George Semmassen the 
original seventh defendant, as the respondents, the other parties having died in ~he 
course of the long drawn proceedings. Two individuals have been elected by the 
Patriarchal party under orders of this Court made on April 22, 1957 to carry on this 
litigation in the event of the first respondent's death during its pendency and they 
have since been added as party-respondents. 

19. In the meantime on April 17, 1957 was filed a petition under Article 32 of the 
Constitution by 8 persons belonging to the Catholicos party praying for a writ of 

----- .. --------.-------------------------------------------------·----------------------------------------------------------------------------------.:. .. 

SCC Online Web Edition, Copyright© 2019 
Page 6 Tuesday, oa\e6er 10, 2019 
Printed For: Mr. SRIDHAR POTA~A.'U 
SCC Online Web Edition: http:/fwww. .cconllne.corn 

SCC® ..•..•.. , 
:n..-""'ft<>.kga!NSIMltitF 

214

www.vadaprativada.in

www.vadaprativada.in



certiorari or other appropriate order or direction or writ for quashing the judgment and 
decree passed by the High Court of <erala dated December 31, 1956 inin A.S. I of 
1119. That application has also come up for hearing along with the appeal. Shri T.N. 
Subramania Aiyer took a preliminary objection as to the maintainability of the appeal 
on the ground that although the final judgment of the Kerala High Court was passed 
on December 13, 1956, it only restored the decree of the majority of the Travancore 
High Court pronounced on August 8, 1946 and accordingly, that being a decree passed 
before the commencement of the Constitution, no appeal would lie under Article 133 
of the Constitution. This objection, however, was not seriously pressed by learned 
counsel and would, at any rate, not affect the maintainability of Article 32 petition. In 
the circumstances nothing further need be said on this preliminary objection, except 
that it is rejected as untenable. 

20. The plaintiffs have brought the suit out of which the present appeal has arisen 
claiming to be trustees and praying for a declaration of their own title as trustees and 
for a declaration that the defendants were not trustees and for possession of the trust 
properties and other incidental reliefs. It is perfectly clear that in a suit of this 
description if the plaintiffs are to succeed they must do so on the strength of their own 
title. The plaintiffs In this suit base their title to trusteeship on their election at a 
meeting of the churches alleged to have been held on August 22, 1935 at 
Karingasserai when the original plaintiff is said to have been elected the Malankara 
Metropolitan and the plaintiffs 2 and 3 as Kathanar and lay trustees. That meeting was 
admittedly held without any notice to the members of the Catholicos party, for they 
were, quite erroneously as we shall presently indicate, regarded as having gone out· of 
the Church. In justification of this stand reference is made, rather half-heartedly, to 
the Kalpana (Ex. Z) which commanded the faithful not to have anything to do with the 
heretics. On our finding on that question to be hereafter recorded, namely, that the 
defendants and their partisans had not become ipso facto heretics in the eye of the 
civil court or aliens or had not gone out of the Church, it must necesssarily follo1w, 
apart: from th~ ~uMtiori of th~ eom!'~t~n~y of the convener of the ITTQQting, that thQ 
meeting had not been held on due notice to all churches interested and was 
consequently not a valid meeting and that, therefore, the election of the plaintiffs was 
not valid and their suit, in so far as it is in the nature of a suit for ejectment, must fail 
for want of their title as trustees. 

21. Learned counsel for the respondents, however, seek to get over this difficulty by 
contending that the present suit has been filed by the plaintiffs not only in their 
capacity as trustees, but also in their individual capacity as members of the Malankar.a 
Jacobite Syrian Christian community who claim that as such members they are 
entitled to come before the court for the preservation of the properties held in trust for 
all the members of the community including themselves. Learned counsel for the 
defendant-appellant contends that the present suit is not a representative suit nor a 
suit under Section 72 of the Travancore CPC corresponding to Section 92 of our CPC 
and that, therefore, the plaintiff cannot question the validity of the defendants' title ias 
trustees of the church properties. Learned counsel for the defendant-appellant also 
points out that even if the plaintiffs may in their individual capacity asrnernbers of the 
community maintain this suit with a view to dislodge the defendants from their office 
as trustees the onus is on the plaintiffs and not on the defendants who have not come 
to court for a declaration of title to prove that the defendants have no title as trustees. 
The question of burden of proof at the end of the case, when both parties have 
adduced their evidence is not of very great importance and the court has to come to a 
decision on a consideration of all materials. Further although in the cause title or in the 
body of the plaint the plaintiffs do not claim to have instituted the suit for themselves 
and on behalf of all other members of community proceedings were taken under the 
provisions of the Travancore Code of Civil Procedure corresponding to '6'.1, Rule 8 of 

----------------------------------------------------- ... --------------------------------------------------------------------------------------------~------- 

SCC Online Web Edition, Copyright© 2019 
Page 7 Tuesdav. 9eteber 1i1 2019 
Printed For: Mr. SRIDHAR POTAPMJU 
SCC Online Web Edition:http://www.sccorline.com 

SCC® 
Ui§lli§M-1 

:!H.t !llffll liml(ll! k9al ,_,m,t 

215

www.vadaprativada.in

www.vadaprativada.in



our CPC. We, therefore, proceed to determine the questions arising in this appeal on 
the basis that the plaintiffs were entitled to maintain this suit as members of the 
Malankara Jacobite Syrian Christian community not only on behalf of themselves but 
on behalf of all the members of the said community. 

22. The plaintiffs first seek to displace the title of the defendants on the plea that 
the defendants are heretics or aliens to the Church or have voluntarily gone out of the 
Church by establishing a new Church and consequently have lost their status 'as 
members of the Malankara Jacobite Syrian Church and have forfeited their office .as 
trustees of the properties of that Church. The major part of the argument advanded 
before us on both sides has centred round the question as to how far the contenti~ns 
now sought to be put forward by the plaintiffs in the present suit in derogation of he 
title of the defendants are concluded by the final decision (Ex. 256) in the interplea er 
suit (O.S. No. 94 of 1088) and by the provisions of the Kerala Code of Civil Procedure 
corresponding to Order 9, Rule 9 of our CPC in view of the dismissal for default of ~he 
other suit (Order 2 of 1104). ' 

23. At the forefront, of course, has come the question as to the identity of ~he 
parties in the different suits. As will appear from paragraph 3 of the judgment (~x. 
255) pronounced by the trial court on September 15, 1919 in the interpleader sult 
(O.S. No. 94 of 1088) that suit was, with the permission of the court, converted int* a 
represe. ntativ. e action on behalf of the Jae .. · obi.·te Syrian Christian popul.ation of Malab r, 
Therefore the decision in that interpleader suit (O.S. No. 94 of 1088) must be binding 
on ~II members of the Malankara Jacobite Syrian Christian community. In paragra hs 
6, 9 and 32 of the plaint in the present suit the plaintiffs who represent the interests 
of Defendants 4 to 6 in the interpleader suit (O.S. No. 94 of 1088) themselves rely ion 
the decision in that interpleader suit as operating as res judicata as between ~he 
parties to the pres. ent. suit on questions referred to in those paragraphs. Indeed I in 
paragraph 55 of the grounds of appeal filed by the plaintiffs in the present suit ~he 
contention is put forward that the trial court should have held, inter alia, tha.t Ex. 2156 
operated as res judicata in respect of the points decided in that case. It is also to be 
remembered that the first plaintiff in the present suit was Defendant 42 in t~at 
interpleader suit and: the second defendant in the present suit was the sec~jnd 
defendant in that interpleader suit. In these circumstances there does not appear to 
us any difficulty as to parties in applying the principle of res judicata to the matters! in 
issue in tli i~ su it, if th~ o'tt, ~r conditions for lts application are !;atisfied. 

1 

24. In order to ascertain exactly what are the matters in issue in the present ~, it 
between the parties thereto it is necessary to analyse the plaint in some detail. he 
properties claimed to belong to the Malankara Jacobite Syrian Church which have to be 
administer.ed by· t.hree trustees, name.ly, the Malankara Metropolitan, one. Kathajar 
(clergy) and a lay man to be elected by the Church, are referred to in paragraph 1 
and 2 of the plaint. The salient facts summarised above as constituting he 
background of the present disputes are then set forth in paragraphs 3 to 12. Refere . ce 
is thereafter made in paragraphs 13 and 14 to the meeting said to be a meeting of ~he 
Malankara Association held in Karin-gasserai in August, 1935. It is alleged that at that 
meeting the first plantiff was elected as the Malankara Metropolitan and the second 
and third plaintiffs were elected respectively as the Kathanar (priestly) trustee and he 
lay trustee and the second and the third defendants were removed from trusteeship. 
In paragraph 15 is formulated the plaintiff's claim to be in possession of the chu ch 
properties. Paragraphs 16 to 21 repudiate the claims of the first defendant allege ly 
founded on his election as the Malankara Metropolitan and trustee at a meeting of he 
Malankara Association said to have been held in December 1934. It is alleged that he 
last mentioned meeting was not convened by any competent person nor was due 
notice of it given to all the Churches. In paragraph 22 it is stated that, for reasons 
stated there and more particularly specified in paragraphs 26, the first defendant V'{as 
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disqualified and declared unfit to be Malankara Metropolitian. The reasons set forth are 
five in number and each of them is characterised as amounting to a denial. or 
repudiation of the authority of His Holiness the Patriarch of Antioch. The contentions 
formulated in paragraphs 23 and 25 are that the acts and pretentious referred' to 
therein constitute heresy and that the first defendant as well as the second and thlird 
defendants, who are supporting and co-operating with the first defendant, had become 
ipso facto heretics and aliens to the Malankara Jacobite Syrian Church. Paragraph 26i of 
the plaint, which is very important for the purposes of our decision of this appeal runs 
as follows: 

"The defendants and their partisans have voluntarily separated themselves from 
the ancient Jacobite Syrian Church and have constituted for themselves a new 
church called "Malankara Orthodox Syrian Church". According to the beliefs and 
doctrines of that Church, such functions as, consecration of Morone, ordination 1 of 
Metropolitans, granting of staticons and allotting Edavagas to Metropolitan$­ 
privileges which are exclusively within the powers of His Holiness the Patrtarch=­ 
could be done by the first defendant and others, without any recourse to His 
Holiness the Patriarch. Further it is provided, that Ressissa which is due to His 
Holiness the Patriarch may be paid to the person holdlng the dignity oF Cathollcos: of 
the said; Church. In short, this act which provides for the permanent constitution of 
the said Church without any connection with His Holiness the Patriarch, and in 
repudiation and negation of him as well constitutes heresy. The defendants have !no 
right to claim membership of the ancient Jacobite Syrian Church. For these reasons 
also, the defendants have become disqualified and unfit to be the trustees of, on to 
hold any other position in, or enjoy any benefit from the Jacobite Syrian Church. 
25. The constitution referred to above presumably is Ex. AM, which is said to have 

been adopted at the M .D. Seminary meeting held in December, 1934. The rest of ~he 
allegations in the plaint need not be scrutinised in detail, except that it may be noted 
that in paragraph 35 the plaintiffs claim to be entitled to maintain the suit not only .as 
trustees but also in their individual capacity as members of the community. T1he 
plaintiffs claim that they be declared as lawful trustees, thM th~ d~fMdMt~ :h~ 
declared to have no right to retain possession of the church properties, that ~he 
defendants be co pelled to surrender and the plaintiffs be put in possession of ~he 
suit properties, th t the defendants be directed to pay mesne profits and render 
accounts of their a ministration and of the rents etc. realised by them and that ~he 
defendants be restr ined from functioning as trustees. 

26. The defend nts have filed their written statement denying the contentions of 
the plaintiffs. In pa icular they deny that they have been guilty of any act of heresy: or 
that even if they were they ipso facto ceased to be members of the Chur¢h. 
Paragraphs 22 to 6 of the plaint are denied in paragraphs 26 to 39 of the written 
statement. It is av rred that there were not two different churches or two kinds· of 
faiths and that the defendants had not established a separate church and had riot 
separated from the Jacobite Syrian Church. They deny that the meeting said to have 
been held at Karing sserai in August 1935 was convened by any competent person. or 
was held on notice o all churches. They contend that the meeting was invalid and ~he 
first plaintiff was n t validly elected Malankara Metropolitan and the second and third 
plaintiffs had not be n validly elected as trustees. It is also pleaded in paragraph 451 of 
the written statem nt that it is the plaintiffs and their partisans who had been from 
1085 (1910 A.O.) contending that the Patriarch had temporal power over the 
properties of the c urch, that the patriarch had power, acting by himself, to ex­ 
communicate and ordain Melpattakars (bishop), that only the Patriarch could 
consecrate Marone (holy oil), that the Canon of the Church is the book, which was 
marked as Ex. 18 i the suit of 1913 and that the Catholicate had not been valldly 
established and th t bv non-co-ooeratlno with and oooosino the Malankara Svrtan 
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Church the plaintiffs had voluntarily separated themselves and had ceased to be the 
members of the Church. In paragraphs 46 and 47 of the written statement alternative 
pleas are taken that the plaintiffs and their partisans had lost their rights, if any, to 
the Church properties by adverse possession and limitation. The defendants contend 
that, in the premises, the plaintiffs, have no title and were not entitled to maintain the 
suit. 

27. The allegations in the written statements are denied and the averrnents in the 
plaint are reiterated in the replication filed by the plaintiffs. Certain clarifications called 
Issue Papers, according to the Rules and Forms of the Code of Civil Procedure of 
Travancore were filed in the case. They are in the nature of interrogatories arid 
answers thereto, obviously designed to form the basis on which the issues have to be 
struck. 

28. Not less than 37 issues were raised on the pleadings. Of them issues 1 and 3 
raise the question of the validity of the respective titles of the three plaintiffs, that is 
to say, title of the first plaintiff as Malankara Metropolitan and of the second and third 
plaintiffs as the trustees of the church properties and the validity of the Karingasserai 
meeting in August 1935. Issues 6 to 9 concern the validity of the M.D. Seminary 
meeting in December 1934 at which the first defendant is alleged to have been 
elected as Malankara Metropolitan, the second and third defendants having been 
previously elected trustees as the Kathanar and the lay trustees. Issues Nos. 10, H, 
13, 14, 15,16, 17, 19 and 20 are as follows:- 

'''10. Has thQ ist defendant been duly and validly installed as Catholicos in 110~7 
If so by whom? And was it done with the cooperation and consent of Mar 
Geevarghese Dionysius and the other Metropolitans of Malankara? 

(a) Were his two immediate predecessors in that office also duly and validly 
installed in the same manner and did they function as such? 

(b) Has the institution of the Catholicate for the East exercising jurisdiction over 
Malankara ever existed at any time before 1088? 

(c) Was the institution of the Catholicate for the East with jurisdiction in 
Malankara, purported to be brought into existence in 1088 for the first time? 
Or had it only been in abeyance for some time? And was it only revived and 're 
-established in 1088? 

(d) Was such a re-estabtishment effected by Abdul Messiah with the co-operation 
of the late Malankara Metropolitan Mar Geevarghese Dionyslus and the other 
Metropolitans of Malankara and the Malankara Church? If so, is it valid and 
lawful? Was Abdul Messiah competent to do so? 

(e) Did Mar Geevarghese Dionysius submit himself to the authority of the 
Catholicate from 1088 till his death? 

(f) Have the Malankara Jacobite Syrian Association the Association Cornmlttee, 
and the Churches and people of Malankara also accepted the Catholicate and 
have submitted themselves to its authority from 1088? 

(g) Are the plaintiffs estopped from contending that the Catholicate was not 
validly re-established in 1088 or that its authority was not accepted or 
recognised by the Malankara Jacobite Syrian Church? 

(h) Whether after the revival of the Catholicate the powers of the Patriarch, if 
any, as regards ordination or appointment of the Malankara Metropolitan and 
the Metropolitans of Malankara have become vested in the Catholicos? 

U) Cannot the offices· of Catholicos and Malankara Metropolitan be combined in 
one and the same person? 

11. Is the Patriarch of Antioch the ecclesiastical head of the Malankara Jacobite 
Syrian Church or is he only the supreme spiritual head? 
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(a) What is the nature, extent and scope of the Patriarch's ecclesiastical. or 
spiritual authority, jurisdiction, or supremacy over the Malankara Jacobite 
Syrian Church? 

(b) Is the Patriarch acting by himself or through the Delegate duly authorised by 
him in that behalf, the only authority competent to consecrate Metropolltans 
for Malankara? Or is the consecration a Synodica.l Act in which the Patriarch 
acts and can act only in conjunction with a Synod of two or more Metrans? 

(c) Whether "Kalvappu" or "the laying on of hands" which is a necessary and 
indispensable item in the consecration of a Metropolitan should be by the 
Patriarch or his duly appointed Delegate alone or can it be done by ~he 
Catholicos also? 

(d) Is the Patriarch alone entitled to and competent to consecrate "Merone" for 
use in the Malankara Church? Or is the Catholicos also entitled to do it? 

( e) Whether by virtue of long-standing custom accepted by the Malank(llra 
Church and rulings of Courts, the Holy Merone for use in the Malankara 
Churches has to be consecrated by the Patriarch? 

(f) Is the allocation of Dioceses or Edava9ais in Malankara a right vestlnq solely 
in the Patriarch and whether before exercising jurisdiction in any Diocese tjhe 
Metropolitan ordained and appointed by the Patriarch (by issuing a statton) 
has only to be accepted by the People of the Diocese? Or is the allocation, of 
Edavagais, so far as Malankara is concerned, not a right which the Patriarch or 
Catholicos or Malankara Metropolitan has or has ever had, but a right which 
vests and has always vested in the Malankara Jacobite Syrian Association? 
Whether a Metropolitan, before he can exercise jurisdiction in any Diocese: in 
Malankara, must have been either elected for the office before ordination by 
the Malankara Jacobite Syrian Association duly convened for the purpose or 
accepted by the same after ordination? 

(g) Is the Patriarch the sole and only authority competent to ordain and appolnt 
the Malankara Metropolitan? Is the issue of a Staticon or order of appointment 
by the Patriarch either before selection or election by the meeting of ~he 
church representetlves or after such ~l~c;tiQn Qr selectton essential? Or is such 
order unnecessary and the election, or acceptance by the Jacobite Syr~an 
Association sufficient? 

(h) What is Ressissa? Is it a contribution which the Patriarch and Patriarch alone 
is entitled to levy as a matter of right? Or is it only in the nature of a voluntary 
gift which may be made to or received by the Patriarch and Catholicos? 

(i) Has the Patriarch no temporal authority or jurisdiction or control whatever 
over the Malankara Jacobite Syrian Church? or whether, as the ecclesiastical 
head, he court exercise and has all along exercised temporal authority by 
awarding such spiritual punishment as he thinks fit in cases of 
mismanagement or misappropriation of church assets? 

13. Which is the correct and genuine version of the Hoodaya Canons compiled .by 
Mar Hebraeus? Whether it is the book marked as Ex. A or the book Marked as ex. 
XVIII in O.S. 94 of 1088? 

14. Do all or any of the following acts of the 1st defendant and his partisans 
amount to open defiance of the authority of the Patriarch? Are they against the 
tenets of the Jacobite Syrian Church and do they amount to heresy and render 
them ipso facto heretics and aliens to the faith? 

(i) Claim that the 1st defendant is a Catholicos? 
(ii) claim that he is the Malankara Metropolitan? 
(iii) claim that the 1st defendant has authority to consecrate Merone and the fact 
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that he is so consecrating? 
(iv) Collection of Ressisa by the 1st defendant? 

15.(a) Have the 1st defendant and his partisans voluntarily given up their 
allegiance to and seceded from the Ancient Jacobite Syrian Church? 

(b) Have they established a new Church styled the Malankara Orthodox Syrian 
Church? 

(c) Have they framed a constitution for the new church conferring authority in 
the Catholicos to consecrate Merone to ordain the higher orders of the 
ecclesiastical hierarchy, to issue Staticons allocating Dioceses to the 
Metropolitans and, to collect Bessissa? 

(d) Do these functions and rights appertain solely to the Patriarch and does ~he 
assertion and claim of the 1st defendant to exercise these rights amount to a 
rejection of the Patriarch? 

(e) Have they instituted the Catholicate for the first time in Malankara? Do the 
above acts, if proved, amount to heresy? 

16.(a) Have the defendants ceased to be members of the Ancient Jacobite Syrilan 
Church? 

(b) Have they forfeited their right to be trustees or to hold any other office in the 
Church? 

( c) Have they forfeited their right to be beneficiaries in respect of the trust 
propertie$ b~longing to the Malankara Jacobite Syrian community? 

17. Have Defendants 2 and 3 by helping and actively co-operating with the t st 
defendant in the above acts and pretensions become heretics or aliens to the faith 
or gone out of the fold? 
19. (a) Have the plaintiffs and their partisans formed themselves into a separate 

Church in opposition to Mar Geevarghese Dionysius and the Malankara 
Jacobite Syrian Church? 

(b) Have they separated themselves from the main body of the beneficiaries of 
the trust from 1085? 

20. Do the following acts and claims of the plaintiffs constitute such separation? 
(a)(i) The claim that Patriarch alone can consecrate Merone? 

(ii) That the Canon of the Church is Ex. XXHI in O.S. 94? 
(iii) That the Catholicate is not established? 
{iv) That the Patriarch by hirt'!Mlf <!an ordain and t!~communicate 

Metropolitans? 
(b) Have the plaintiffs been claiming that the Patriarch has temporal powers over 

the Church? 
(c) Have they been urging that Mar Geevarghese Dionysius was not tne 

Malankara Metropolitan? 
(d) Have they made alterations in the liturgy of the church? 
(e) Has the 1st plaintiff executed an Udampady to the Patriarch conceding hlm 

temporal powers over the Jacobite Syrian Church and its properties? 
(f) Have the plaintiffs and their partisans by virtue of the above acts and ctatms 

become aliens to the church and disentitled to be trustees or beneficiaries 1 of 
the Church and its properties? 

29. The pleadings, in which may be included the replication and the issue papers 
and the actual issues raised in this case, quite clearly indicate that the principal 
contention of the plaintiffs in the present suit is that the defendants had become 
heretics or aliens to the Church or had voluntarily gone out of the Church only 'by 
reason of certain conduct definitely particularised in paragraphs 19 to 26 of the plaint, 
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namely, (i) the acceptance of Abdul Messiah as a validly continuing Patriarch; (;;) the 
acceptance of the establishment of the Catholicate with power to the Catholicos for the 
time being (a) to ordain Metropolitans, (b) to consecrate Morone (c) to issue stattcons, 
(d) to allot Edavagais and (e) to receive Ressissa. These are the specific acts on which 
is founded the charge of heresy or going out of the Church by setting up a new 
Church. It has not been disputed that the power to issue Staticons and to alllot 
Edavagais are not independent powers but are incidental to and flow from the power 
to ordain Metropolitans. The question is whether these contentions are concluded ,by 
the final decision, (Ex. 256) pronounced on July 4, 1928 in the interpleader suit {O;S. 
No. 94 of 1088) which is reported in 45 Tr. LR. 116. This leads us to scrutinise tne 
matters which were in issue in that suit. 

30. It is unfortunate that the pleadings in that interpleader suit have not been 
exhibited in the present cases. The judgment (Ex. 255) pronounced by the trial Judqe 
in 1919 and reported in 41 Tr. LR. 1, however, summarises the pleadings and the 
rival contentions of the two opposing sets of trustees who interpleaded against each 
other. The findings of the trial Judge relevant for our present purpose may be thus 
summarised: 

"{I} that Mar Geev~r~hM~ Diorw~iu~ WM th~ lawful Malankara Mt!trOl'Olitan a1nd 
was recognised and accepted as such by the Malankara Syrian Church and as 
such had become a trustee of the Church properties (Issue 1). 

(ii) that the Patriarch had only a power of general supervision over the spirttual 
government of the Church but had no right to interfere with the internal 
administration of the Church in spiritual matters which rested only in the 
Metropolitan and that the Patriarch has no authority, jurisdiction, control, 
supervision or concern over or with the temporalities of the Arch-Diocese of 
Malankara (Issue UI). 

(iii) that Patriarch Abdulla II did make an attempt to secure authority over the 
temporennes of the Syrian Chur'h when he visited Trevenccre in ioss ~ut 
that his attempts and pretensions in regard to the government of the 
temporalities of the Church were illegal and against the interest and well 
being of the Malankara Church and the community (Issues V & VI); 

(iv) that Mar Geevarghese Dionysius was excommunicated by Patriarch Abdulla 
II but such excommunication was opposed to the constitution of the 
Malankara Church as laid down by the Synod of M ulunthuruthu and wjas 
Canonically invalid and he was still recognised and accepted as the Malankqra 
Metropolitan by a large majority of Malankara Christian community (Issues 'ifII 
to XVII); 

(v) that Defendants 2 and 3, Mani Paulose Kathanar and Kora Kochu Korula had 
been elected by the community as trustees to cooperate with Mar 
Geevarghese Dionysius (Issue XVIII); 

(vi) that 4th defendant (Mar Kurilos) had not been elected and was not accepted 
and recognised as the Malankara Metropolitan by the community and was not 
competent to be a trustee (Issues XIX & XX); 

(vii) that Defendants 5 and 6 (Kora Mathan Malpan and C.J. Kurien) had been 
validly removed from the office of trustee and Defendants 2 and 3 (M<jmi 
Poulose Kathanar and Kora Kochu Korula) had been validly appointed in their 
places (Issues XXI and XXII); 

(viii) that Defendants 1, 2 and 3 (Mar Geevarghese Dionysius, Mani Pouldse 
Kathanar and Kora Kochu Korula) did not accept Abdul Messiah or deny the 
authority of Abdulla II over the spiritual supervision of the Church and th!ey 
had not by such act become aliens to the faith or incompetent to be trustees 
(Issue XXVII); 
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(ix) that the 42nd defendant (Mar Athanasius, the original first plaintiff) had not 
been Canonically ordained or validly appointed as Malankara Metropolitan or.as 
President of the Malankara Association (Issues XXX to XXXIU); 

(x) that Defendants 1, 2 and 3 were entitled to receive payment of the interest! in 
deposit." 

31. It was on the above findings that the learned District Judge passed a decree in 
favour of Defendants 1, 2 and 3 in that interpleader suit declaring them as the lawful 
trustees of the Church properties. 

32. The Defendants 5, and 6 and 42 appealed to the High Court. The principal 
questions urged in the appeal were: · 

'\(1) What was the Canon law binding on the Church and what were the powers 
of the Patriarch under that law in regard to the excommunication of a 
Metropolitan; 

(2) Was the excommunication of Mar Geevarghese Dionysius by the Patriarch 
opposed to the Canon law and the constitution of the Malankara Syrian Churtch 
as laid down by the Synod of Mulunthuruthu; 

(3) If the Patriarch was by himself competent to excommunicate a Metropolitan, 
whether any procedure had been prescribed to be followed by the Patrtarch 
before the power of excommunication could be exercised by him; 

(4) If no such procedure had been so prescribed, whether that power had been 
exercised in a manner consonant with the principles of natural justice and 
with rio eorrupt motive; and 

(5) Whether the excommunication of Mar Geevarghese Dionysius was valid? 
33. A Full Bench of the Travancore High Court pronounced judgment, Ex. DZ, in 

1923. The Full Bench in paragraph 80 of the judgment held that Ex. 18, which was 
produced by the then appellants, was the correct version of the Canon law which was 
accepted as such by the Malankara Jacobite Syrian Church. The conclusions arrived at 
by the Full Bench on questions 1, 2 and 3 noted above were summarised in paragraph 
124 of the judgment as follows:- 

"Our conclusions on the questions 1, 2 and 3 formulated for decisions are: 
(a) That Exhibit 18, and not Exhibit A, is the version of the Canon Law that has 

been recognised and accepted by the Malankara Jacobite Syrian Christian 
Church as binding on it; 

(b) That under Ex. 18, the Patriarch of Antioch possesses the power of ordalnlnq 
and excommunicating Episcopas and Metropolitans by himself, i.e., in his own 
right and that it is not necessary for him to convene a Synod of Bishops and 
proceed by way of Synodical action, in order to enable him to exercise these 
powers; the person ordained being of course, a native of Malabar and accepted 
by the people; 

(c) That there is nothing in the Mulanthuruthu Resolutions, Exhibit EL, whilch 
limits the powers possessed by the Patriarch under the Canon Law in matters 
of spiritual character, or which imposes restrictions on him in regard to the 
exercise of such powers; and 

(d) That no special forms of procedure are prescribed by Exhibit 18 for 
observance by Patriarch before he exercises his powers of excornmunlcatlon." 

34. Then after an elaborate discussion of the relevant materials the learned Judges 
in paragraph 254 recorded their findings on questions 4 and 5 in the affirmative and 
held that Mar Geevarghese Dionysius had lost the status of Malankara Metropolitan and 
Metropolitan trustee. In that view of the matter they considered it unnecessary to 
express any opinion on the question whether Mar Geevarghese Dionysius had become 
schismatic or alien to the Jacobite faith by the repudiation of Patriarch Abdulla II and 
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the recognition of Abdul Messiah. They further held that although the Malank~ra 
Association had the power to remove them, the Defendants 5 and 6 had not been 
validly removed inasmuch as the meeting which removed them had been convened 
and was presided over by Mar Geevarghese Dionysius, an excommunicated 
Metropolitan and that the proceedings of that meeting having been ab initio void, the 
Defendants 5 and 6 continued to be trustees. It has already been stated that there 
was an application for review of this judgment made by Mar Geevarghese Dionyslius 
and his co-trustees which was admitted on three conditions hereinbefore mentioned. 
On a re-hearing of the appeal the Full Bench pronounced its judgment, Ex. 256, 'on 
July 4, 1928 which is the final judgment in that case. The net result of that judgment 
may be thus summarised: · 

(i) The excommunication of Mar Geevarghese Dionysius was invalid because of the 
breach of the rules of natural justice in that he was not apprised of the charges 
against him and had not been given a reasonable opportunity to defend himsellf; 

(ii) That the Defendants 1 to 3 had not become heretics or aliens or had not set ,up 
a new Church by accepting the establishment of the Catholicate by Abdul 
Messiah with power to the Catholicos for the time bein9 to ordain Metropolitqns 
and to consecrate Morone and thereby reducing the power of the Patriarch over 
the Malankara Church to a vanishing point; 

(iii) That the Defendants 4 to 6 had not been validly elected. 
35. It is said that there was no issue as to whether the acts imputed to Mar 

Geevarghese Dionysius had been done by him or not or whether the ordination of 
three Metropolitans by Abdul Messiah was valid or not and that the charge against ~ar 
Geevarghese Dionysius and his two co-trustees (Defendants 1 to 3) was only that of 
heresy founded on certain acts. It is true that the same acts are referred to. in 
paragraphs 19 to 20 of the present plaint, but, it is contended, there was no charge: of 
their having gone out of the Church by their having set up a new church as evidenced 
by those very acts. We do not think there is any force in this contention. In paraqraph 
32 of his judgment Chatfield C.J. held that no enquiry was held into the conduct of 
Mar Geevarghese Dionysius who had never been placed on his defence or apprised! of 
the charges against him or given any opportunity of defending himself and that ,as 
such his excommunication was invalid and he continued to be a Malank(ilra 
Metropolitan and as such one of the trustees of the church properties. To the same 
effect were the findings of Joseph Thaliath J. and of Parameswaran Pillai J; t.earrted 
Advocate· for the then appellants, (Defendants 4 to 6) then fell back on the case t6.at 
quite irrespective of the validity of the excommunication of Mar Geevarghese Dlonyslus 
he and his co-trustees could not be permitted to act as trustees as they had rendered 
themselves aliens to the faith by reason, amongst others, of their repudiating ~he 
lawful Patriarch Abdulla II and accepting the deposed Patriarch Abdul Messiah and lby 
upholding the Catholicate with powers to the Catholicos as hereinbefore mentioned. 
Reliance was placed on the decision of the House of Lords in Free Church of Scotla.'(1.d 
v. Overtount- in support of the contention that Mar Geevarghese Dionysius and r~s 
adherents had set up a new Church effectively free from the control of the Patrtarch. It 
is clear, therefore, that as a consequence of the finding on the breach of the rules! of 
natural justice, it became incumbent on the Full Bench to deal with the alternative 
case founded on the decision in the Free Church of Scotland case (supra). 1 

36. In paragraph 34 of the judgment Chatfield C.J. sums up the contentions set qut 
by the Defendants 4 to 6 in their written statement. He points out that it was said, 
amongst others, that Mar Geevarghese Dionysius and his co-trustees (Defendants 1 [to 
3) had "rendered themselves aliens to the faith". The word "alien" is significant, fort it 
connotes the idea of a person going outside the faith. The matter does not, however, 
hang on this slender thread alone. After referring to the various facts, which had taken 

I 
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place soon after his excommunication and the acts and conduct of Mar Geevarqhese 
Dionysius, e.g., the repudiation of the lawful Patriarch and the acceptance of a Pariarch 
who had been deposed and by getting the deposed Patriarch to come to Malabar toldo 
various acts as Patriarch of Antioch, e.g., to ordain certain persons as Metropolitans,! to 
set up a Catholicate by ordaining one Mar Ivanios as Catholicos with power to ordain 
Metropolitans and consecrate Merone, the learned Chief Justice stated that the 
contentions advanced for Defendants 4 to 6 were that the defendant Mar Geevargh~se 
Diony.sius and h. is. p.ar. t.i·s· an.s ha.d all alon.g.desired a sepa.· ration from. t.he. See of .Anti c. h and had succeeded in their attempt and that "a new Church had been create 11• 

Towards the end of that paragraph the learned Chief Justice again refers to he 
contention advanced on behalf of Defendants 4 to 6 that "by reason of the actions of 
the first defendant mentioned in the first part of those paragraphs the first defendant 
and his followers seceded from the Jacobite Syrian Church in the year 1087 and set [up 
a .different C.hurch " The word "seceded'', in the context in which it is used, 
leaves no room for doubt that the charge of having gone out of the Church by setting 
up a new Church which accepted the Catholicate with the powers to the Cathollcos as 
herein-before mentioned was canvassed and actually decided in the final judgment Ion 
review. Chatfield C.J. and the other judges negatived the contentions put forward ion 
behalf of Defendants 4 to 6 with the following observations:- i 

Per Chatfield, C.J. :- 
"The objection to the trusteeship of Defendants 1 to .3 does not seem to htjve 

been stated in this form in the written statements of Defendants 4 to 6 and 42.1 In 
any case it is not contended that the appointment of a Catholicos is a thing whicl] is 
in itself forbidden and. to wor.k for which is a .. sign .. of d. isloya .. 't. y to the Church. In ~he 
Canon "of Nicea" as given on both Exhibits A and XVIII there is express provis~on 
fo. r a gre. at • .. '.Metropolitan. of the East" who .was to have power. like the Pat.·· riarch,~to 
consecrate Metropolitans in the East. All that can be urged against the first 
defendant therefore is that he co-operated with one who was not a valid Patria ch 
when the latter was doing acts which could only be done by a Patriarch or at ~he 
worst that he caused this unlawful Patriarch to do such acts. It is conceded by ~He 
Defendants that if Abdulla had done these acts there would have been no objection. 
Therefore, the whole matter resolves itself into a personal dispute between two 
{;laimimts to the Patrigr<;h~te in which it said, the first defendant deserted ~he 
Patriarch who had created him Metropolitan and supported his rival. Such conduct 
might amount to an ecclesiastical offence for which the offender could be deprived 
by his ecclesiastical superior but it could not be an offence for which the civil courts 
could try him or express any opinion as to his guilt." i 

I 
Further down i 

"In the circumstances it cannot be said that the Church to which the Defendaats 
1 to 3 belong is a differents Church from that for which the endowment nowj in 
dispute was made. T. herefore, no question of any loss' or forfeiture of trusteeship lbY 
the first defendant irrespective of Ex. Lor of any threatened diversion of trust funds 
can arise." · 

Per Joseph Thaliath, J.: 
1 

"Ordinarily, it is for the ecclesiastical tribunals to pronounce whether a person1 is 
guilty. of an ecc. lesiastical o. ffence, and what the con.seq.uences are if one is foun. d. ~.A .. > 
guilty. The decisions of secular courts with respect to ecclesiastical matters, by he 
very nature of things, cannot be very satisfactory. We have also to consider .he 
probable inconvenience that will result from the temporal courts determinijng 
whether a person is guilty of any declaration made by proper eccleslestical 
tribunals. If we are now to enquire into the alleged offence of schism of the first 
defendant, it will come to this. Every time the Metropolitan trustee applies for ~he 
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interest on the trust fund, there will be some people who are members of the 
Jacobite Church to object to the payment of interest, on the ground that the 
Metropolitan cannot act as the trustee of the Church, since, according to them, he is 
guilty of some heinous ecclesiastical offence or other. And every time a fresh suit 
will have to be instituted to decide the question. For these reasons, it seems to me 
that the better policy for the temporal courts to adopt will be not to enter into such 
questions as long as there has been no pronouncement on the subject made by the 
ecclesiastical authorities. There has been no such pronouncement in the present 
case. Hence I have to find this point also against the defendant." · 

Per Parameswaran Pillai J.: 
"I have considered this aspect of the case very carefully and have come to the 

conclusion that there is no substance in this contention. The first defendant has not 
denied the authority of the Patriarch of Antioch and, therefore, he remains the 
Metropolitan Trustee of the Malankara Church and he claims to draw the money ion 
behalf of that Church. At best, what he did was, when Abdulla and Abdul Messiah 
both claimed to be the Patriarchs of Antioch, he acknowledged the latter as the trtue 
Patriarch in pre.ference to the former. If he was wrong in this he has committed a 
spiritual offence for which his spiritual superior might punish him in a proper 
proceeding. This court has nothing to do with his spiritual offence. Free Church of 
Scotland v. overtoun- referred to in this connection by Sir C.P. Ramaswami Iyer has 
no bearing upon the facts of this case." 
37. It must, therefore, be held that the contentions put forward in paragraph's 19 

to 26 of the plaint in the present suit on which issues Nos. 14,15, 16 and 19 have 
been raised were directly and substantially in issue in the interpleader suit (O.S. 94 of 
1088) and had been decided by the Travancore High Court on review in favour of Mar 
Geevarghese Dionysius and his two co-trustees (Defendants 1 to 3} and agaitllst 
Defendants 4 to 6. In short the question whether Mar Geevarghese Dionysius and his 
two co-trustees (D@f@ndants 1 to 3);had become heretics or aliens or had gone out of 
the Church and, therefore, were not qualified for acting as trustees was in issue in the 
interpleader suit (O.S. No. 94 of 1088) and it was absolutely necessary to decide such 
issue. That judgment decided that neither (a) the repudiation of Abdulla II, nor ~b) 
acceptance of Abdul Messiah who had ceased to be a Patriarch, nor (c) acceptance of 
the Catholicate with powers as hereinbefore mentioned, nor (d) the reduction of ~he 
power of the Patriarch to a vanishing point, ipso facto constituted a heresy or 
amounted to voluntary separation by setting up a new Church and that being tjhe 
position those contentions cannot be re-agitated in the present suit. 

38. Learned. counsel appearing for the respondents seek to get out of this posltton 
by contending that, apart from the grounds set up in the interpleader suit (Order 94 of 
1088) the plaintiffs in the present suit also rely on a cause of action founded on new 
charges which disqualify the defendants in the present suit from acting as trustees. of 
the Church properties. Shri T.N. Subrarnania Aiyer appearing for the third respondent 
who has been elected Malankara Metropolitan by the Patriarchal party and made a 
party to the proceedings under the order of the court aforementioned formulates ~he 
new charges as follows: 

(i) By adopting the new constitution (Ex. A.M.), which takes away the supremacy 
of the Patriarch, the defendants have set up a new church; 

(ii) By inserting Clause (5) in the constitution (Ex. A.M.) the defendants have 
repudiated the Canons which have been found to be the true Canons blndlnq 
on the Church (Ex. BP-Ex. 18 in 0.5. No. 94 of 1088) and have thereby gone 
out of the Church; 
(ii)(a) The privilege of the Patriarch alone to ordain Metropolitans and . to 

consecrate Morone has been taken away as a consequence of the adoptlon 
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of a wrong Canon (Ex. 26-Ex. A in O.S. No. 94 of 1088) indicating that the 
defendants have set up a new church; : 

(ii)(b) The privilege of the perquisites of the Ressissa has been denied to tlhe 
Patriarch by the new constitution in breach of the true Canons; 

(iii) That there has been a complete transfer of the trust properties from the 
beneficiaries, namely, Malankara Jacobite Syrian Church to an entir~ly 
different institution, the Malankara Orthodox Syrian Church; 

(iv) The re-establishment of the institution of the Catholicate of the East: in 
Malabar having jurisdiction over India, Burma, Ceylon and other countries i· in 
the East is different from the institution of Catholicate that was the subject 
matter of the interpleader suit (O.S. No. 94 of 1088). It is necessary now lto 
discuss these contentions separately. 

39. Re (1): In support of the first charge learned counsel has drawn our attention 
to paragraphs 18, 22 and 26 of the plaint, paragraphs 29 and 38 of the written 
statement, paragraphs 18 and 27 of the replication and to issues Nos. 6, 14, 15 and 
16. We do not think the pleadings and the issues are capable of being construed in the 
way learned counsel would have us do. The supremacy of the Patriarch has Indeed 
been alleged to have been taken away, but that is not a general averment founded pn 
Ex. A.M.-indeed there is no specific mention of Ex. A.M. in paragraph 26 of the 
plaint-but it is based on certain specific matters which appear to be incorporated ias 
rules of the new constitution (Ex, Ai Ml), Therefore, what are pleaded as disqualifyihg 
the defendants from being trustees are those specific matters and not the general f~ct 
of adoption of the constitution. There is no charge in the plaint that for the 
incorporation in the constitution (Ex. A.M.) of any matter other than those specificallly 
pleaded in the plaint the defendants have incurred a disqualification. The plaintiffs 
came to court charging the defendants as heretics or as having gone out of the chui$:h 
for having adopted a constitution (Ex. A.M.) which contains the several spectftc 
matters pleaded in the plaint and repeated in the replication and made the subject 
matter of specific issues. Those self-same matters were relied on as entaillnq 
disqualification in the earlier suit. The plaintiffs themselves contend that some of these 
matters are res judicata against the defendants in this suit by reason of the condttlons 
subject to which their application for review was admitted. On the pleadings as th~y 
stand and on the issues as they have been framed, it is now impossible to permit the 
plaintiff-respondent to go outside the pleadings and set up a new case that the 
supremacy of the Patriarch has been taken away by the mere fact of the adoption I of 
the new constitution (Ex. A.M.) or by any particular clause thereof other than those 
relating to matters specifically referred to in the pleadings. The issues cannot be 
permitted to be stretched to cover matters which are not, on a reasonable 
construction, within the pleadings on which they were founded. 

40. Re (ii) and (ii a): Same remarks apply to these two grounds formulated above. 
There is no averment anywhere in the pleadings that by accepting the Hudaya Canbn 
compiled by Bar Hebreus (Ex. 26-Ex. A in 0.S. No. 94 of 1088) as the correct Canon 
governing the church, the defendants have gone out of the Church. Learned counsel 
draws our attention first to issue No. 13 and then to issue No. 16 and contends that 
the loss of status as members of the Church by acceptance of the wrong Canon: is 
within the scope of those two issues and that the parties to this suit went to trial wlth 
that understanding. We do not consider this argument to be well founded at all. A 
reference to the pleadings will indicate how and why the Hoodaya Canon came to lbe 
pleaded and discussed in this case.' The plaintiffs impute certain acts and conduct .to 
the defendants and contend that by reason thereof the defendants have become 
heretics or aliens or have gone out of the Church. These imputations form the subject 
matter of issues 14 and 15 and the conclusions to be drawn from the findings on those 
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issues are the subject-matter of issues Nos. 16 and 17. The defendants, on the other 
hand, impute certain acts and conduct to the plaintiffs as a result of which, they 
contend, the plaintiffs have separated from the Church and constituted a new Church. 
Issues 19 and. 20 are directed to this counter charge. In order to decide these charges 
and counter charges it is absolutely necessary to determine which is the correct book 
of Canons, for the plaintiffs founded their charges on Ex. B.P.-Ex. 18 in Order I.S No. 
94 of 1088 and the defendants took their stand on Ex. 26-Ex. A in O.S. No. 94 i of 
1088. Issue No. 13 was directed to determine that question. Issue No. 16 is concerned 
with the conclusions to be drawn from the findings on issues Nos. 14 and 15. Tihe 
plaintiffs cannot be permitted to use issue No. 16 as a general issue not limited to the 
subject matter of issues 14 and 15, for that will be stretching it far beyond Its 
legitimate purpose. 

41. Re.(ii b): This ground raises the question of the Patriarch's right to Resstssa, 
Resslssa is a voluntary and not a compulsory contribution made by the parishioners. 
Ex. F.O., which records the proceedings of the Mulunthuruthu Synod held on June 2,7, 
1876, refers to a resolution providing, inter ette, that the committee, that is to say, the 
Committee of the Malankara Association, will be responsible to collect and send the 
Re55i5Siil due to His Holin~$$ the Patriarch. This may suggest that some Ressissa was 
due to the Patriarch. But in paragraph 218 of Ex. DY which is the judqrnent 
pronounced by the Travancore Royal Court of Final Appeal on July 12, 1889, it: is 
stated that no satisfactory evidence had been adduced before the court as to the 
payment of Bessissa to the Patriarch by the committee in Malankara, that the evidence 
on record was very meagre and inconclusive and that it was open to doubt whethei+ it 
was payable to the Metropolitans in this country or to the Patriarch in a foreign 
country. Ex. 86, which records the proceedings of the meeting of the Malankqra 
Association held on September 7, 1911, refers to a resolution forbidding rnaintaininq 
any connection with Patriarch Abdulla H and presumably in consequence of thts 
resolution the payment of the Ressissa to the Patriarch was stopped. The interpleader 
suit (Order 94 of 1088) was filed in 1913. If non-payment of Ressiasa could be made a 
ground of attack, it should have been taken in that suit and that not having been 
done, it cannot now be put forward according to the principles of constructive Ires 
judicata. Besides, the provisions of paragraph 115 of the impugned constitution (flx. 
A.M.) require every Vicar in every parish church to collect only two chukrums from 
every male member who has completed 21 years of age and to send it to the 
Catholicos. This does not forbid the payment of Ressissa to the Patriarch, if any be due 
to him and if any parishioner is inclined to pay anything to the Patriarch who! is 
declared in clause (i) of this very constitution to be the ~u(>r~M~ hMd 6f ti!'!~ 
Orthodox Syrian Church. In any case, according to the Canons relied upon by each' of 
the parties, namely, Ex. B.P.-Ex. 18 of Order 94 of 1088 produced by the plaintiffs or 
Ex. 26-Ex. A in Order 94 of 1088 insisted upon by the defendants, the non-payment 
of Ressissa does not entail heresy. Even if the question involved in ground (ii b) is riot 
covered by the previous decision in the interpleader suit (Order 94 of 1088) the 
question has, on the foregoing grounds, to be decided against the plalntlff-respondent. 

42. Re. (iii): This is really not a charge but a statement of the conclusion which the 
plaintiff-respondent desires to be drawn from the other charges formulated above, 
Accordingly the point has not been pressed before us and nothing further need be said 
about it. 

43. Re. (iv): An attempt is made by learned counsel for the respondents to rneke 
out that what was referred to in the lnterpleader suit (Order 94 of 1088) was tne 
ordination of a Catholics whereas in the present suit reference is made to the 
establishment of a Catholicate and further that in any case the Catholicate of the E~st 
referred to in the plaint in the present suit is an institution quite different from the 
Catholicate which was the subject matter of discussion in the interpleader suit (O,S. 
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No. 94 of 1088). We do not think there is any substance whatever in this contention, A 
reference to paragraphs 30 and 31 of the written statement clearly indicates that the 
institution of Catholicate, which is relied upon by the defendants, is no other than ~he 
Catholicate established in Malabar in 1088 by Patriarch Abdul Messiah. This position, in 
accepted by the plaintiffs themselves in their grounds of appeal Nos. 13, 15, 17, 18 
and 27 to the High Court of Travancore from the decision of the District Judge' of 
Kottayam in this case. Issues Nos. 14 and 15 as well as the judgment of the District 
Judge in this case also. indicate that the subject matter of this part of the controversy 
centred round the cetnoucete which had been established by Abdul Messiah in the 
year 1088. Before the argument advanced before us there never was a case that the 
impugned constitution (Ex. A.M.) had established a Catholicate of the East. 11he 
purported distinction sought to be drawn between the ordination of Catholic;os and ~he 
establishment of a Catholicate and a Catholicate established by Abdul Messiah in 1088 
and the Catholicate of the East created by the impugned constitution (Ex. A.M.) and 
which is sought to be founded upon as a new cause of action in the present suit, 
appears to us to be a purely fanciful afterthought and is totally untenable. 

44. For reasons stated above we have come to the conclusion and we hold that the 
case with which the plaintiffs have come to court in the present suit is that the 
defendants had become heretics or aliens or had gone out of the Church by 
establishing a new church because of the specific acts and conduct imputed to the 
defendants in the present suit and that the charges founded on those specific acts and 
conduct are concluded by the final judgment (Ex, .256) of the High Court of Travancore 
in the interpleader suit (Order 94 of 1088) which operates as res judicata. The chartge 
founded on the fact of non-payment of Ressissa, if it is not concluded as constructive 
res judicata by the previous judgment must, on merits, and for reasons already stated. 
be found against the plaintiff-respondent. We are definitely of the opinion that the 
charges now sought to be relied upon as afresh cause of action are not covered by the 
pleadings or the issues on which the parties went to trial, that some of them are pure 
afterthoughts and should not now be permitted to be raised and that at any rate most 
of them could and should have been put forward in the earlier suit (Order 94 of 1oa8) 
and that not having been done the same are barred by res judicata or principles 
analogous thereto. We accordingly hold, in agreement with the trial court, that it is no 
longf!r open to thf! plaintiff•respondent to reniagitate the question that the derenceat­ 
appellant had ipso facto become heretic or alien or had gone out of the church and has 
in consequence lost his status as a member of the Church or his office as a trustee. 

45. In the view we have taken on the question of res judicata it is not necessary for 
us to discuss the further question whether this suit is founded on the same cause: of 
action as that on which Order 8. No. 2 of 1104 was founded or whether by allowinq 
that suit to be eventually dismissed for default the plaintiffs can under the relevant 
provisions of the Travancore Code of Civil Procedure corresponding to Order 9, Rule 9 
of our CPC maintain the present suit. 

46. The next line of attack adopted by learned counsel for the respondents is that 
the appellant had not been validly elected as trustee by the Malankara Assoclatlon, 
This objection affects only the appellant who was the first defendant in the suit, but 
does not affect the other two defendants (since deceased) who had been elected in 
1931 at a meeting whose validity is not questioned. The first plaintiff claims to have 
been elected as the Malankara Metropolitan at a meeting of the Malankara Assoclatlon 
held on December 26, 1934 at the M.D. Seminary. The M.D. Seminary meeting was 
convened by notices issued individually to all the Jacobite Syrian Christian Churches. in 
Malabar. Three notices (Exs. 59, 60 and 61) are alleged to have been sent under the 
same cover and at the same time. Exhibit 59 purports to be a notice issued by ~he 
defendant Basselios Catholicos. It is addressed to Vicars, Kykers and Parishioners. l1he 
rneetlnq was fixed for Wednesday the 11th Dhanu. 1101 (December 26, 1934). llhe 
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first item of the agenda was to elect one as Malankara Metropolitan. Exhibit 60 is a 
notice emanating from three Vice-Presidents of the Malankara Jacobite Syrian 
Association named therein and addressed to the Vicars, Kykers and Parishioners. It 
referred to the Kalpana (meaning the notice) sent by the Catholicos (Ex. 59) and 
intimated that a meeting o.fthe Malankara Jacobite Syrian Association would be held in 
the M.D. Seminary on the appointed day and asking them to elect a priest and a [ay 
man from the Church as their representatives. Exhibit 61 is a notice by the Managing 
Committee of the Association addressed to each Church. This also refers to the notice 
(Ex. 59) issued by the Catholicos and fixes the meeting at the same time and place. 
Besides these individual notices, advertisements were issued in two leading daily 
newspapers, copies of which have been marked Exs. 62 and 63. All that has been said 
in paragraph 18 of the plaint is that no meeting was held and that even if there was a 
meeting the same had not been held legally or according to the usages or convened by 
a competent person or after notice to all the churches according to custom. On a plain 
reading of that paragraph there can be no getting away from the fact that the only 
objection taken is that the meeting had not been convened by a competent person 
and that notice had not been given to all the churches. No other specific objection is 
taken to the validity of the notice. Learned counsel for the respondent now seeks to 
rely on the sentence in that paragraph which avers that the proceedings had in that 
meeting were illegal and void. That averment clearly is a conclusion founded on the 
specific objections taken previously and cannot possibly be taken as a separate and 
independent ground of objection expressed in so vague a language as to embrace all 
objections that the ingenuity of human mind may now conceive and put forward. 
Indeed issue 6 (a) which is the only issue relating to the election of the first defendant 
at this meeting quite clearly negatives such an omnibus meaning now sought to be 
read into paragraph 18 of the plaint. 

47. The District Judge found, for reasons most of which appear to us to be cogent 
and well founded, that all the churches had been duly served and that the meeting 
was properly convened and held. Paragraph 146 of his judgment deals with the 
question whether the Association meeting was convened by a competent authority. In 
paragraph 147 he discusses the question whether invitations were sent to .all 
churches. He held that all the churches had been duly served. The reasons adopted by 
the District Judge may be summarised thus: 

(i) A large majority of churches being in favour of the defendants, there could be no 
incentive on the part of the defendants to suppress the notices; 

(ii) The evidence of the plaintiff's witnesses clearly indicates that the partisans of 
the Patriarch would not have attended the meeting even if notices had been 
received by them and indeed, according to them, notices from heretics would not 
be read in their churches at all; 

(iii) In point of fact two of the churches siding with the-plaintiffs had returned the 
notices which were marked as Exs. 150 and 151, and lastly 

(iv) that, apart from the individual notices to the churches, there were 
advertisements issued in two leading Malankara daily newspapers which have 
been marked Exs. 62 and 63. Although the fact that the churches siding with the 
plaintiffs would not have attended the meeting does not appear to us to b& 
sufficient reason for not giving notice tothem, it nevertheless has a bearing 'on 
the question of the probability or otherwise of the suppression of notices from 
the churches siding with the plaintiffs. The public advertisements in newspapers 
also negative the alleged attempt at suppression of the notice. Further, as the 
Mulunthuruthu resolutions embodied in Ex. P.O., which records the proceedings 
of the meeting at which the Malankara Association was constituted did not 
provide for any particular mode of service for meetings, it was enough that the 
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ordinary rules adopted by voluntary associations and clubs had been followed, 
namely, that in the absence of any specific rules, the mode of service determined 
by the Managing Committee should prevail. The Kerala High Court has, however, 
in the judgment under appeal, taken a different view. Their reasonings are set 
out in paragraph 48 of their judgment which is reported in 1957 K.L.J. page 83 
at page 147. The learnedJudges of the High Court held that the Catholicos, even 
if validly appointed, had been assigned no place in the Malankara Association or 
in the Managing Comrnlttee. as its member or President and consequently could 
not be said to be competent to issue such a notice as ''Ex. 59. After pointing out 
that Ex. 60 had been issued by three Metropolitans as Vice Presidents and Ex. 61 
had been issued by the members of the Managing Committee, the High Court 
points out that in the absence of specific rules as to who can issue the notices, 
Exs. 60 and 61 have to be accepted as proper and valid notices issued by 
competent persons. Learned counsel for the respondents urges that the High 
Court overlooked the fact that Ex. 60 was not issued by all the Vice Presidents, 
because the Metropolitans on the plaintiffs' side who were also Vice Presidents 
did not join in issuing the notice Ex. 60. There is no substance in this contention. 
The judgment of the Travancore Royal Court of Final Appeal (Ex. DY) pronounced 
on July 12, 1889 quite clearly held that a Metropolitan of the Jacobite Syrian 
Church should be a native of Malabar consecrated by the Patriarch or his deleqate 
and accepted by the people as their Metropolitan to entitle him to the spiritual 
and temporals-government of the local church. Indeed in paragraphs 54 and 78 
of his judgment in the present suit the District Judge has also definitely found 
that persons ordained by the Patriarch will have to be accepted by the whole 
Malankara Church as represented by the Malankara Association and that the 
Metropolitans on the plantiffs side had not been so accepted and that, therefore, 
they could not possibly become Vice Presidents and their non-joinder in the 
notice (Ex. 60) could not vitiate it. The High Court was, therefore, quite correct! in 
its finding that Exs. 60 and 61 were issued by proper persons. But on 11the 
question as to whether the notices had been issued and served on all the 
churches, the High Court has observed that there was no reliable and convincing 
evidence in proof of that rect, The High Court has. referred to the evtcence of DWs 
23 and 22 and has concluded that although the notices Exs. 60 and 61 were 
issued by competent persona the evidence on record fell short of the standard of 
proof necessary for establishing the fact of service of the notices on all tthe 
churches and particularly on those on the plaintiffs' side. Ordinarily we do not go 
behind the findings of fact by the final court of facts but in the present case it 
appears to us, with respect, that the learned Judges of the High Court have 
overlooked important materials on the record which, if taken into account, will 
certainly go to show that all the churches had ample notice of the meeting. It is 
clear from the judgment that in arriving at their conclusion the learned High 
Court Judges completely overlooked the evidence of DW 29 who was tthe 
Secretary of Mar Geevarghese Dionysius and who was personally concerned with 
'the issue of the notices. We have been taken through the evidence of the 
defendants' witness who said that they did not think notices had been sent to 
the Metropolitans on the plantiffs' side. The High Court, however, completely 
overlooked the evidence of the plaintiffs witness Kuran Mathew (PW 2) who said 
that for meetings of the church representatives no notices are sent .to the 
Metropolitans but are sent only to the churches. Further, as already observed, 
the Metropolitans on the plaintiffs' side were never accepted by the Malankara 
Association and, therefore, no notices need have been sent to them. It is true 
that notices convening the Ex. 98B meeting in 1106 were served on the 
Metropolitans on the plaintiffs' side, but that was a special occasion for bringing 
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about a settlement. It is somewhat significant that we do not find in the record 
placed before us any statement of any witness examined by the plaintiffs that he 
(if he was a Metropolitan) or his church had not in fact been served. Besides, the 
notices by advertisement in newspapers (Exs .. 62 and 63) will also be sufficient 
notice to the Metropolitans and churches on both sides. Learned counsel for the 
appellant has placed before us portions of evidence of some of the witnesses 
examined by the plaintiffs. Those witnesses say that even if they had been 
served they would not have taken any note of them and indeed would not have 
got them read in their church. As already observed this attitude of the partisans 
of the plaintiffs does not absolve the defendants from the duty of serving notices 
on the churches on the plaintiffs' side but it undoubtedly shows that the 
defendants knowing of this attitude would have no incentive to suppress the 
notices from them. Further the learned Judges do not also appear to have 
adverted to the evidence of DW 25 who was a partisan of the plaintiffs as 
admitted by PW 5 and who did not complain of any want of notice to his church. 
Further, the learned Judges have not given any reason why the notices by 
advertisements in the newspapers could not be 'accepted as sufficient notice in 
the absence, as they found, of any specific rules as to the mode of service. Apart 
from Exs. 59, 60 and 61 the advertisements in the newspapers evidenced· by 
Exs. 62 and 63 appear to us to be sufficient notice to all churches. There is no 
evidence at all that any particular church did not in fact know that a meeting was 
going to be held at the time and placed hereinbefore mentioned. On the 
materials placed before us we feel satisfied that the notices were served on all 
the churches including those which sided with the plaintiffs and that there was 
no adequate ground for rejecting the finding of fact arrived at by the trial court 
on this question after a fair and full consideration of the evidence on record. The 
conclusion of the High Court appears to us, with respect, to be based partly on a 
mis-reading of evidence and partly on the non-advertance to important matertat 
evidence bearing on the question and to the probabilities of the case. 

48. Learned counsel for the respondent has tried to find fault with the notices in 
minor details. For instance, it has been argued that in the notices other than Ex. 59 no 
agenda was mentioned. Apart from the fact that no such objection was taken in the 
plaint, it is clear that those notices by a clear reference to Ex. 59, specially because 
they had all been sent together, did incorporate the agenda set out in full in Ex. 59. In 
our opinion the M.D. Seminary meeting was properly held and the first defendant, who 
is now the sole appellant before is, was validly appointed as the Malank&rn 
Metropolitan and as such became the ex-officio trustee of the church properties. There 
is no question that the Defendants 2 and 3 who are now dead had been previously 
elected by a meeting of the Malankara Association duly convened and held and were 
properly constituted trustees. In this view of the matter it must follow that the 
plaintiffs cannot, even in their individual or representative capacity, question the tiitle 
of the defendants as validly appointed trustees. 

49. The result, therefore, is that this appeal must be accepted, the judgment of the 
Kerala High Court set aside, the decree of the trial court dismissing the suit must .be 
restored and we order accordingly. The plaintiff-respondent as also the newly added 
respondents must pay to the defendant-appellant the costs of this appeal and the 
plaintiff-respondent must also pay the costs of all proceedings in all courts including 
the costs of the proceedings already awarded to him by this court, which will stand. 
The suit will, therefore, stand dismissed with costs throughout and all interim orders 
as to security for mesne profits etc., will be vacated. 

SO. The Article 32 petition is not pressed and is dismissed. No order as to the costs 
of that petition. 
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