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476 ‘ CASES IN THE PRIVY COUNQIL

Tue Seoserary or StaTE 1IN CoUN- ] _
: L Appellant,
cit, oF INnia R \
_ AND -
K amacuez Bove Samapa - - - - Respondent.*

On appeal from the Supreme Court at Madras.

Jurisdiction—del of State—Power of Municipal Cowrts o enquire info
—East India Company, if a sovercign body or state—Power to annex
territovies—of Indian sovercigns—Hinde Low—Inheritance—Raj—Succes-
sion lo-=Private property of Rajo—Widow’s right to succeed—Partibility
——Presumption -of, wider Hindu Law—dgent of Government - exceeding
authority—Ratification—Effect. - .

Transactions of lndependent Sovercign States between each other, are
governed by other laws than those which Municipal Gourts. administer.
Such Courts have neither the means of decreeing what is, riglit, nor the

Cpawer of enforeing any decision which they may make. ’

The Rajoh of Tanjore, a native iudépendeut Sovercign, but in virtue
of Treaties under the protection of the Kast Judia Company, died without
leaving- issue male, when  the East India Company, in the cxercise of
their Sovercign power, and in trust for the British Goverument, secized
the Bej of Tanjore. and the whole of the property of the deccased
Rujoh, as an cscheat, on the grownd that the dignity of the Rej was
extingt for want of a wale heir, and that the property of the late
Rajah lapsed to the British -Government.  Held, that as the scizure
was made by the British Government, acting as a Sovereign  power,
through its delegate, the Mast India Company, it was aw act of State,
1o “inquire into the propricty of which a Muuicipal Court had no . juris-,
diction,

Semble~There is a distinetion between the public and private pro-
perty of ‘a Hindoo Sovereigu, as upon his death his private property
goes to one set of heirs, and the faj and the public property to the s
ceeding Rajah.

The general rule of the Hindoo law of inheritanee is partibility.  The
succession of a single heir, as in the case of a Laj, is the exeeption,

An act done by an agent of the Government, though in excess of his-
authority, being ratified and adopted by the Government, held to be
cquivalent to previous authority.

‘st qth, & gth AMBER SiNg, o former flajah of Tawjore, was -in
July 159 the year 1787, the absolute Sovercign of the fort
and counfry of Tunjore, in lhe Presidency of
Madras.  In that and subsequent years three Trea-

*Present: Members  of  the  Jodicid  Committee,~The  Right
Hon. Lord Kingsdown, the Right Hon, Dr, Lushinglon, the Right
Hon. Sir Kdward Ryan, and the Right Hon. Sir John Taylor Cole-
ridge.

dssessor,—~The Right Hon, Sir Lawreuce Peel.
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ties were entered into hetween the Rajahs of Tanjbre 1859,
and the Tast India Company. The first of these Trea- swg;:":ixv
ties was dated the 10th of April, 1787, and made he- or STATE IN

tween Sir Archibald Campbell, then Governor of Ma- 2?‘{;‘3{1
dras, and Ameer Sing ; but as this Treaty was annulled g,y xcuge
by the Treaty next mentioned, it is unnecessary to state ng:ﬁ N
. its provisions.  The second Treaty, dated the 11th of
June, 1793, was made bhetween Siv Charles Oalkley,
Bart,, then Governor of Madras, and Ameer Sing,
which annulled the former Treaty, and the stipulations
of which, so far as material here to he stated, were as
foows:—“ Art. 1. The friends and enmhies.of- either
of the contracting parties shall be éonsidét‘éﬂ the
friends and enemies of hoth.  Art. 2. In order to
exceufe the foregoing Article in its full extent, the
Fast India Company agree to. maintain a military
force ; and the Rajah of Tanjore agrees to contribute
“annually a cerfain’ sum- of money hercinaféer men-
tioned as his shave of the expeuse of the said military
foree ; the waid Rajeh further agreecing that the dis-
posal of the said sum, together with the arrangement
and emplovment of the troops supported hy it, shall
he left entirely to the said Company. Art. 3. It is
herehy also agreed, that for the further seeurity and
defence of the countries helonging and subject to the
contracting parties in the Carnatic, &e., that all forts
shall be garrisoned hy the troops of the said Company.
Art. 8. In case the said Rajah shall at any time have
occasion for any number of troops for the collection
of his revenues, the support of his authority, or the
good order and government of his country, the said
Company agree to turnish a sufficient number of
troops for that purpose, on public representation
heing made by the said Rajah to the President in
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1859.  Council of Tort St. George, of the necessity for em-
The  ploying such troops, and of the objects to be obtained

SECRETARY " . .. . :
or stark v thereby,  Art. 9. The said Rajah shall receive regular

Councik information of all negotiations which shall relate to
Kambeue, GeClaring war or making peace, whevein the said Com-
‘ H}»\i:?:’;:" _ pany may engage, and the interests of {‘hq Carnatic
and s dependencies may be coucerned ; and the said
Rajah shall be covsideved as au ally of the said.Com-

pany in all Treaties which shall in any vespect affect

the Carnatic and countries depending thereon, or be-
longing to either of the contracting parties contignous
thereto ; and the said Rajah agrees that he .will not
cnfer into any negotiations or political cor'l."é-s}pbixd‘ence
~ with any Furopean or native power without the con-
sent of the said Company.”’ |

The third Treaty was dated the 25th October, 1799,
and was made hetween Sewvajce, the then Rajah of
Tanjore, and Benjamin Tovin, Fsq., Resident at Taa-
jore, acting under powers from the Governor-General,
the material provisions of which were as follows:—
Avt. 2, After reciting that it had become indispensa-
bly necessary {o establish a rvegular and permanent
system for the better administration of the revenue of
the country of Tanjore, stipulates ‘‘that all former
provisions for securing a partial or temporary inter-
ference on the part of the Honourable Company in
the government or in the administration of the reve-
nnes of the country of Tanjore shall be entirely an-
nulled ; and that, in lieu thereof, a permanent system
for the collection of the revenue, and for the adminis-
tralion of justice, shall be established in the manner
heveafter deseribed.””  Art. 3. The Honourable Com-
pany shall be at liberty, as soon as possible, to ascer-
tain, determine, and establish rights of property, and

o]
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to fix a reasonable assessment upon the several Sou-  18s.

A d

" bahs, Pergunnahs, and villages of the country of Tam-  Tue
jore, and fo scouve a fixed and permanent revenue. {?éi‘i-’if{%'ﬁ‘;
Art. 4. A Court, or Courts, shall be established for the §oynoil
due administration of civil and eriminal justice, under | &
the sole anthority of the English East India Company. mm\;i.
The said Courts shall he composed of officers to be
appointed hy the Governor-in Council of TFort St
George for the time being, and shall in no instance
whatever he subjected to the control, authority, or in-

- terference of the said -Rajah ; but shall he condneted
according to such Ordinances and Regulations -(framed

~ with due regard to the existing lawsf and usages of (he
muilt'ry) as shall, from time to time, be enacted aund
published by the said Governor in Counecil.  Ar(. 9.

It is stipulated and agreed. that .the Rajah shall he
treated on all occasions in his own territories, as well
as in those of ‘the Company, with all the atteution,
respeet, and honour which is due to a friend and ally
of the British nation.  Avt. 10, Wheréas his-Hxeel-
lency, the Rajah, has had occasion to complain of in-
convenience to his Tixcelleney and his servants, {from
the present mode of garrisoning his Hxcellency’s
hereditary fort of Tanjore by a part of the Honourahle
Company’s troops, it is stipulated and agreed, with a
view to the accommodation and satisfaction of his
Fixcellency, that the said Tort of Tanjore shall be
evacuated by the Company’s troops entirely, and that
his Fixcellency shall he at full liberty to garrison the
said fort in such manner as to him shall scem fit.
Art. 12. In complaints hrought before any of the
Jourts of justice in which it shall appear, cither by

the application of the Rajah or the representation of

the Defendant, at or hefore the time of giving in his
11
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" or her answer, or by the petition of the Complainant,

that hoth parties are relations, or servants, or depend-
ants of his Tixcellency, or inhahitants usually resident
within the fort of Tanjore, it is stipulated and agreed
that such parties shall, in the first instance, be rve-
ferved for justice to the Rajah, or {o any person he
may appoint to dispense it.  Any complaint against
the Rajah’s velations, immediate servants, or others,
residing in the fort of Tanjore, by persons of a
different description, shall, in the first instance, be
made to the Company’s ropresonti‘»\l‘ive. at  Tanjore,
who shall - prefer it’l to his Fxcelloncy. . By other
articles of this Treaty, - provision -was made for the

" collection of the revenue by the Governor in Council,

and for the payment of one-fifth part of the same.to
the Rajah.

Subject to the obligations to the Brifish CGovern.
ment imposed by these Treaties, the reigning Rajah of
Tanjore vemained Sovercign of the country, and within
the fort of Taunjore his power (:,‘(.)llﬁill'l.é.d"ﬂ])SOIllfe,
extending to the power of life and death.

On the 29th of October, 1855, Scvajee died at the
fort of Tanjore, without leaving male issue, or son by
adoption, or any brother him surviving. Upon the
fact of his death being communicated to the Court of
Directors of the East India Company, they by a
despatch to the Government of India, dated the
16th of April, 1836, in concurrence with the opinion
of such Government, and of the Government of
Madras, declared the dignity of Rajah of Tamjore to
he extinet ; and declared the Raj of Tamjore lapsed to
the British Government.

In consequence of the lapse of the Raj, questions
with respect fo the maintenance of the late Rajah’s




ON APPEAL FROM THE EAST INDIES. ,

family, and other matters, came before the Govern-  '8s9.

ment of Madras for their decision ; and on the 10th e cléﬁx;v

of July, 1856, the Chief Secretary to that Govern- or srats N,
COUNCIL

481

ment addressed a letter from their political depart- or INDIA

ment to the Government of [India, of which the ., rouee

following is an extract:—*‘ Pav. 5. On the demise of
the: Rajah the Government directed the Resident to
confinue, nntil further orders, the payvment of all
customary pensions, allowances, or wages, .fo the
‘amily, dependants, or servants of the late prince ; but
- that the recipients were clearly to understand that
these dishursements had been authomed only tempo-
rarily and until the deemon of the “Honotrable Court
upon the whole: question was received. Par. 6. The
investigation of the numerous claims to m'ovmon of
some kind that will be advanced hy the partiés re-
ferred fo in the preceding paragraphs, will of itself he
no light task. There ave, however, several other
important subjeets for inquiry, in conneetion with
the late Rajah, besides these claims.. Par, 7. First,
there are some very valuable Chuttrums, of Choul-
tries endowed with lands vyielding an annual re-
venue of about a lac and Rs. 20,000 There are
large halances outstanding against the holders of these
lands, who, aware of the Rajah’s objections to seek
the aid of the Company’s Courts to enforce his just
rights, have wilfully 'withheld their rents. In some
cases the lands have been misappropriated or fraudu-
lently alienated, and there are numerous idlers and
hangers-on of the palace, servants who hold useless
offices in these institutions. These Choultry establish-
ments should be remodelled and freed from all abuses,
and the property belonging to them devoted for the
purposes for which it was originally granted, Par. 8,

112
VII—62

BOYE
SAHABA,
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1859.  Secondly, claims on the part of Pagodas to payments
7;;: of allowances have to be investigated, and some
orCRETARY scheme Taid down in vespect. to. the continnance of these
g;"x’;‘gu endowments, in some cases, cither by money grants, or

2 hy assignment of lands. Par. 9. Thirdly, there are

© KAMACHEE . . L
sﬁiﬁ, some Vabmble villages .be]ong‘mg‘ to _fh.e -R{y in dlifc'ar-
~enf parts of the Provinee, some retained by Sevajec -
when the country was assumed hy the British Govern-
ment, and some subsequently acquired by purchase.’
These should he examined, and any claims to or liens
upon them eonsidered.  Par. 10. Fourthly, some debts
dne hy'{:h‘e late Rajah to private parties, or claims on
behalf of members . of 1‘11@.far'ri°r'l:\_r;.' still remain to be
sottleds  Par,. 11, Fifthly, 'a-rrm)gemenf's must be made
for the aholition of the Rajah’s Courts, and for the
disposal of suits already on the file, as well as for the
establishment of a Company’s Court (probably that of
a Distriet Mnmz.s-i[f) in the fort of Tanjore, which will
henceforth he wnder the jm'is}}‘iction of the civil and
eriminal Courts of the Zillah. = Par. 12: Sixthly, there
are in the palace state jewels of great value, a valua-
ble {ibrary of Oviental works, and an armoury, which
have fallen in fo Government with the Raj. Par. 13. It
appears to this (overnment, that the several matters
above tecited cannot be duly inquired into except by
an Officer specially deputéd for the purpose. The pre-
sent acting Collector has heen bhut lately appointed ;
he is new to the District, has had no experience in the
intrigues of a Mahratta Court, and even were his ac-
quaintance with them greater, the onerous dutics de-
volving on him as Collector and Magistrate of one of
the heaviest Districts under this Presidency, would
leave him no leisure for such a task. Par. 14. Under
these considerations, I am directed to suggest, that
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some officer should be specially sent as Commissioner  '8s9.
to Tangore, should be placed in charge of the Resi-  Tue

. . . : SECRETARY
dency, and be direceted to investigate and report upon or state in
COQUNCIL

the various important questions above cnumerated, opinpia
and any others that may hereafter occur to this Go- AMAGHEE
vernment as demanding inquiry in counection with Salfﬁ\!:&
the general subject. , Par. 15. If this he approved, the
Government propose to seleet for the duty, as the

officer hest qualified for it, Mv. H. Forbes, at present

acting as third member of the Board of Revenue,

who has for several years heen Resident at Tamgjore,

as well as Collector and Magistrate of the district,

~ and who possesses an intimate. ‘adqiaintance with the

- affairs of the Durbar.” '

-In reply to this letter, the Secretary to the Go-
vernment of India addressed a letter to the Chief
Secretary to the Government of Madras, dated -the
Sth' of September, 1856, of which the following is an
extract:—“ Par. 3. In your previous letter, dated the
10th of July last, the Govérnment:of Madras have
sufficiently shown that the subjects which call for in-
vestigation and settlemenf are so numerous and im-
portant, as to vequire to be dealt with by an officer
appointed for that special purpose. The selection of '
Mr. H. Forbes, late the Resident at Tanjore, for this
duty, is a very proper one, and is accordingly sanc-
tioned by his Lordship in Council. Par. 4. Of the vari-
ous questions requiring consideration, those connected
with the Choultries, and lands on which balances of
revenue are due, the claims for Pagodas, the rights
over villages retained by the Rajah when the adminis-
- tration of the country was assumed by the British
(tovernment, and the abolition of the Rajah’s Courts,
the Governor-General in Council leaves for disposal

8
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1859 by the Government of Madras. Par. 5. But the mode

_ Tre in which it may be proposed to deal with the Rajah’s

t?;’-giiﬁ*;“& debts, and with the state jewels, library, and armoury,

COUNC should he veported to the Government of India hefore

Kartocs Y monsmfes are taken ; as ‘also the apportionment
vove  of ‘pensions ov gratuities to the family and dependants

NAHABA, , . ’
of the Rajah.”

Upon the receipt of the above letter from the Go-
vernment of India, the Madras Government, on the
25th of September, 1856, appointed Mr. Forbes to
‘he Commissioner for the purpose of the matters
in question, and furnighedl -him with instruetions in
regard to. the cqnd'uel"di’ ‘his duties as such Commis-
“sioner.. - The material portions of those instructions
were as follows:—“ Par. 2. Under the-anthority now
conveved from the Supreme Government, the Right
Honourable the Governor in Council proceeds to ap-

- point Mr. Forbes to he Commissioner for the purpose
of inquiring into and reporting upon the various
questions demanding sctHement - in  connection with
the extinetion of the Raj of Tanjore. Par. 3. These sub-
jeets may he divided into two classes: namely, those
which have been left for the disposal of this Govern-
ment, and those which are to he veported to the Go-
vernment of India before any measures are (aken, Par.
4. Under the first head fall—First. The Chuttrums en-
dowed by the Rajah of Tanjore ; the arrangements to
he made for their future administration, and for plae-
ing them upon an improved footing, as well as for the
vecovery of the rents due to them, and of lands gra-
dually alienated from them. Second. Allowances to
Pagodas by assignment of the late Rajah, or his ances-
tors, their nature, whether (erminable with the Raj,
or proper to be continued as perpetual endowments,
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and in the latter case, whether by grants of money or 1859
of land.  Third. The state of the landed property, Tue
villages, or detached lands retained by Sevaje¢ on the osph S;‘f;,’:‘*,;
CQUNGIL

cession of the Tanjore country in 1799, or subse- 1ipia
quently acquired by him or by the late Rajah, the K onie
claims to or liens‘upon them.‘ Fourth. .".l,‘\}.le abolition sAﬁavfo
of the Rajah’s Courts, and provision to be made for '
the dispensation of civil and criminal justice by
Courts of the Honourable Company of some of the
classes obtaining in their territory. Par. 5. On all these
questions it will be for the Commissivner lo report to
Government after due inguiry, and the Government
will then pass on each such final orders as may appear
to be called for. = Par. 6. The subjects reserved for the
ultimate decision of the Supreme Government are—
Iirst. The debts of the late Rajah.  Second. The
State property, viz.:—jewels, library, armoury, &e.
Third. Stipends, pensions, or gratuities to the family,
servands, and dependants of the late Rajah. ~ Par. 7. Ou
these matters it will be for My, Forbes to report in
detail, aud to supply all the information that may be
necessary to assist the Government of Indie w their
settlement, Par. 8. Lists will of course be taken of all
the jewels belonging to the Raj, and passing with it to
the Honourable Company, as<also of the State armour
and weapons, and cafalogue of the library. Due
means will be adopted for the safe and vareful custody
of these valuables, until the pleasure of the Govern-
ment of India be known regarding them.”’

Acting under this authorvity My. Forbes divected the
chief officer of the palace to prepare statements of the
lands and other State property of the Laj, and on his
arrival at T'anjore, as the statement had not heen made
out, he addressed a letter, daled the 17th of October,
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1850. | 1856, to that officer, in which were these paragraphs: -
g — ‘Par. 4. When, on the 15th instant, I commu-

e rone i nicated to you, to the Durbar generally, and the

Sovaoiy mephews of the late Hajah, the decision at which the

v.  (toverument had arrived with reference to the Tanjore

KAMACHEE . . o . . e . .
“Bove [ltaj, and the general principles on-which 1 was
SAMARA. instructed fo act in resuming the Rgj and making
provision for the family and retainers, I informed you

~ that, while all private property would be serupu-
lously respected, the public property of the State
would pass to the British Government: that property
the Government have ordered me to plage in safe and

“careful .kéepiug. - Pai:5. To enable me to do this, and
also to place it in my power lo obtain all the informa-
tion l require about the State property, whether in
land, jewels, or otherwise, it is my intention to assume
possession, in the name of the British (fovernment, of
all the lale Rajah’s villages and gardens, including
‘endowments to Choultries and Pagodas, of the public
property now in the. fort.of Tanjore, and of all the
records coniieeted with the Raj; but while it is
necessary that I shoudd do this, I have to assure you,
and to beg that you will assure others, that a careful
investigation will be made into all claims that may be
advanced Dy institutions or individuals to any part of
the property, and that all to which a claim may be
substantiated will be restored to its proper owner.”

On the 18th of October, 1865, Mr. Forbes took
possession of the property within the fort of ZTan-
jore, and of the lands held by the late Rajah, or held
by those¢ who held them under Sunnuds of the
Rajah.

After tuking possession of the property in the
manuer above mentioned, and while Mr, I'orbes was
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engaged in making lists and catalogues of the articles  13sy.
’ . . .y . . J S
constituting the different descriptions of the pro- Te

. .o ‘ SECRETARY
perty, and selling part of the property, a Bill was gr'Srarein
COUNCIL

filed by the Respondent on the 18th of November, §/rypia
1850, vn the equity side of the Supreme Court at Kanachgs
Madras, against the Bast India | Company. The o] 1:{0:::" '
Bill stated, that Sevajee at the time of his death, was
possessed of and entitled to, as of his own right and
private property, and distinet from the property
belonging to the Raj of Tanjore, large estates, both
~real and personal, of the value of many lacs of
1'L'1pees ; that on the death of Sevajee, the Respondent,
av hiy eldest widow, according to Hindoo law, became:
cntitled to inherit and possess his private and parti-
cular estate, real and personal, and to administer the
‘game ; and that, with a full knowledge of the Respon-
dent’s rights, the WKast India Company, by their
officers, servants, and agents acting by their orders,
and in particular by the Collector and subordinate
officers of the Collectorate of Tanjore, and by Mr.
Forbes, hegan to interfere and intermeddle with the
private estate and effects of Sevajee, and thereby,
and from their power and control over the country,
prevented the Respondent from receiving and pos-
sessing  the sume, and had refused to deliver the
same to the Respondent, and that the officers and
servants and agemts of the Kast India Company
had possessed themselves of the whole of the pri-
vate and particular estate and effeets, real and per-
sonal, of Sevajee, and had made, or werc making, full
and particular lists and inventories thercof, and had
sold and disposed of and destroyed a considerable
part thercof, and had received the proceeds of the
sule and disposal thereof, and retained the same in
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i@ their hands, and threatened and intended, unless re-
~rue  strained by the injunetion of the Court, to sell and
(?:Z‘fﬁ‘{';“,‘; dispose of the remainder thereof, and to appropriate
gg}’{jgl‘;‘ the proceeds to their own use ; and the Bill prayed
AN CHEE that the Respondent, as the eldest widow of Sevajee
_Bove  deceased, and- the first married among his surviving
SAHABA. ‘widows, might be declared by the decree of the Court
entitled to inherit and possess, as his heir and legal
representative, his private and particular cstate and
effects, real and personal, left by him at the time of
his death, subject to the payment and satisfaction
thereout of the private debts, if any, of Sevajee, and
o any lepa.l <laims and demands that might exist
" against Slli}ll.priVelte and particdar estate and effeets.
That the Tast India Company might be declared to he

trustees for the Respondent for and in respect of the

private and particular estate and effects, real and per-
sonal, left by Sevajec at the time of his death, and
possessed by them, their officers, servants, and agents,
as in the Bill mentioned, or which without their wilful
neglect or default might have been so possessed.  That
an account might be taken of the private and parti-.
cular estate and effects, real and personal, of Sevajee,
possessed by the Kast India Company, their officers,
sorvanls, and agents, or which without their wilful
neglect or default might have been so0 possessed,
and of the value thereof, distinguishing what shall
remain in specie from what shall have been sold. or
otherwise disposed of., That the Bast India Com-
pany might be divected forthwith to deliver up to
the Respoudent the private and particular estate and
effects of Scvajee which may so remain in specie,
and to pay to the Respondent the value of such part
thereol, which by their wilful neglect or default
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might not have been possessed Dby them, their 189
officers, servants, or agents, as aforesaid,. or which = Tue
may have Deen sold or othorwise disposed of hygfgiﬂﬁﬁ
them, their officers, servants, or- agents, as aloresaid. Si"l’gﬁ:f;
That the East India Company, their officers, ser- KAMAsMER
vants, and ageunts, might be vestrained: by the in- s;ﬁ%}f\
junction of the Court from further interfering, inter- '
meddling with, seling, or disposing of the private.

and particdar estate and . effects, real or personal,

left by Sevajee at the time of his death, and for a
receiver. .

The Supremé Gourt at Madras granted an injunction

“restraining Mr. Forbes from proceeding with the sale.

The answer of the 'J.“}ast India Company stated
that Lujah Scvajec was up to and al the tune of
his death, flajar and reiguing monarch of Tanjore, .

| and. was a Sovereign prinee cutitled to and in the
exercise and enjoyment of the righls, privileges,
powers, and:- digniby of an absolute Sovereign within
the dimits of the hereditary fort of T'wnjore, and of
certain other Districts and lands adjacent therelo, bhut
subject as fo' the residue of the country appertaining
to the Rayj, or kingdom of I'anjore, to certain engage-
ments and relations between himself and the British
Gtovernment. And the answer further stated, that in
entering into the Treaties hefore mentioned, and in
treating the sovereignty aud terrvitories of T'anjore as
lapsed to the ast India Company for the purposes
of the Government of Indie in trust for the British
Crown ; in appointing, through the Government of
India, Mr. Forbes as Special Commissioner, and in
taking possession of the property of the late Rajah,
they acted in their publie political capacity, and in
exercise of the general powers, privileges, and au-
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thorities vested in them by the various Charters and
Acts of Parliament, by which the possession and go-
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powers of making peace and war, and entering into
Treaties, had been committed to them in trust for the
Crown of Gregt Britain ; and that all the acts and -
matters set forth in the answer, were acts and matters
of State. And by their answer the East India Com-
pany insisted, that the question as to their right to
talce possession of the estate and property. which
Rajah Sevajee died possessed of . and entitled to
as 'Ragjah- of Tanjore, or of any and what parts of
the’ estate ‘and property, was a question of State -
arising from the character .of the Rajah as a Sove-

- reign, and the political relations between the Hast

India Company, acting in trust for Her Majesty, and
the State of Tanjore ; and they, therefore, submitted
that the matters set forth in the answer, and on
which they rested their right to take possession of
the property which was of the late Rajak of Tanjore,
involved the construction of Treaties and of other
acts of State, and were matters which vould not be in-
quired into by the Court, or in any Municipal Court
of justice within Her Majesty’s dominions.  Aund the
answer further stated that, without in any way walv-
ing the right of the Hast India Company Lo retain the
whole of the property possessed by them and men-
tioned in the schedules thereto annexed, and without
in any way admitting the jurisdiction of the Court to
inquire into the grounds on which such right was
vested ; it had been determined, as an act of State and
government, hy the Ilast India Company, through
their Governor-General of India in Council and their
Governor of Fort St George in Council, that the.
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property and effects specified in certain schedules
marked G. H. 0. P. and Q. should he dealt with
and disposed of as if the same had been the pro-
perty of Rajah Sevajee as a private individual, re-
gard being had in the first instance to the just debts
of and daims upon Lajah Sevajec, which debts the
BEast India Company were desirous should be paid
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from the estate, they being willing to allow the whole

~of such estate and property to be delivered over,
~ subject to the debts of and claims upon the late Rajah,
to the person or persons whos would .have heen the
legal 1jep1'ese}1tative or representatives of the Rajuh,
had ht been-a private individual, upon such person
or persons giving adequale sceurity, to the satisfac-
tion of the Iast India Company, for the proper ad-
ministration of the property in payment of the debts
and otherwise. And the answer further stated, that
the Government had resolved to appropriate the whole
of the property mentioned in cevtain other schedules
thereto maked- M. and N., aud all property similarly
circumstanced which belonged to Rajal Sevajee, and
not o third persous who might claim the same, for
the payment of any of the debls due by the deceased
Rajuh which might appear to them to be fair and
just, and after such paiymeut to appropriate the
residue of such property lowards making a provision
for the family of the Rajeh,  And the amswer sub-
mitted, that, in any point of view, the question
whether any and what portions of the property left by
Rajal Sevajee were his private properly, or were pro-
perty of the State of Tanjore, was a question involv-
ing the coustruction of a Treaty and relations between
the States and the general political powers of the Go-
vernment of Indiu ; and was, therefore, o question not

16
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859 cognizable by any Municipal Court of justice.  And
e the answer further submitted, that the Court had
SeomErA 10 jurisdiction in respect of the matters aforesaid,
g;"l’ggif; being matters concerning the revenues uuder the ma-
- nagement of the Govemor and Council.  The answer
Bove admitted the State of Sevajee’s family, at the time of
SMIABA: is death, as stated in the Bill, bul without admit-
ting that his property was liable to be administered
as that of a private individual ; and the Defendants
submitted whether, on the death of Sevajee, all his
_surviving widows did mot become his joint heiresses
~and. representatives, and would no{ have inherited
iy ‘pﬁ'v:atb and particular estate, if any, to the extent
- of the interest of a Hindoo widow according to Hin-
doo law. The Defendants set forth in schedules au-
nexed to thewr answer an account of the propexty, ¢s-
tale and effects of Scwajee, including the. property
claimed Dby third partics, possessed by them, or by
their officers or agents on theiv behall, and of the
vatue- thereol, so far as they were able to form any
opinion respeeting such value ; but without admilting
that the Rajad left any property that could be called
his private or particular property ; and without ad-
mitting that the Respondent had any legal claim o
right in respect of any property taken possession of
by the Last India Company or their officers or agents,
the answer stated that they did not intend to treat
the property of Sevaje¢ in the schedules, marked
G. H. Q. P. and Q. respectively, as belonging to
them for their own use, or in trust as aforesaid,
or otherwise, or as forming part of their revenues,
or as being applicuble to the purposes atoresaid.
Schedule ¢ of the answe.r, contained a list of certain
property, described as real property acquired since
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1799, which from its nature was not essentially public
or State property. Schedule H. contained a list of  TuE

' SECRETARY
similar property not taken possession of by the East or Svate i
India Company. Schedule - 0. contained a list of co 5;’,5,‘1:‘4
perqonal property deseribed as acquired sinee 1799, . .~
and which from its nature wa% not essentially public ml:a\;m.
or State property. Schedules P. and . contained

a list of personal property of the same nature, not .

taken possession -of by ihe Fast India (Company.
Schedule R. contained a list of the horses, elephants,

-eattle, mrrnﬂn\ &e., of the late Rajoh which had

heen ﬁnlﬂ. .

1859,
[———

Tho hearing of {he cause tonk phoo on the 29th
“and 30th of Sepfember, and the 1sk of Oclober, 1857,
when evidenee not” material to state was gone into
on hoth sides. The cause stood over nutil the
11th of December, 1857, for judgment, on which day
the Court decveed and declared that the Respon-
(]mrt, as ihv eldest widow of Sepajee, and ithe first

married qmnnn his surviving widows, was enfitled to
inherit and possess, as his heiv and legal representa-
tive, his private and particular estate and effeets, real
and personal, left by him at the time of his death, sub-
ject to the payment and satisfaction therecout of the
private debts, if any, of Sevajee, and to any legal
claims and demands that might exist against such
private and particular estate and effects, and that the
Defendants were trustees for the Respondent for and
in respect of the private and particular estate and
effects, real and personal, left by Sevajee at the time
of his death and possessed by them, their officers,
servants, and agents ; and the Court ordered that it
should be referred to the Master to take an ac-
count of the private and particular estate and effects,
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SAHABA.

“issue, to bhe entitled fo the private and particular

"ol such of the property as may have been taken pos-
“session of hy them or their servants; also for an

and as such was not possessed of any private estate
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real and personal, of Sevajee, possessed hy the Defen-
dants,

The following reasons for this decree were frans-
mitted by the Chief Justice, Sir Christopher Rawlin-

be declared, as senior or first married widow of Seva-
jee, the late Rajah of Tanjore, who died withont male

estate and effects of her deccased hushand, subject to
the pavment of his debts, &. She also prays that
the Defendants may be declaved {o be trnstees for her

account -and a Réceiver. The Defendants in their
answer set up two lines of defence ; first, that the
Plaintiff has no case on the merits ; and, secondly,
that the Court has not auny jurisdiction to try the suit.
As rvegards the fivst, they submit that the late Rajeh
Sevajee was an independeut aud absolute Sovereign,

ag distingunished from the publiec or State property ;
and they further allege, that, according to Hindoo
law, all the widows, and not the senior widow alone,
are enfitled to succeed to the cstate of a Mahratta
man dying without male issue either natural or
adopted. In support of their second line of defence,
namely, that the Court has no jurisdiction, they sub-
mit that they took and dvtained the property of the
late Rajah in their public and political capacity ; that
their taking of the property was an act of State, and
that the question of what portion is private and what
public property involves the construction of a Treaty,
and that consequently neither this nor any other Mu-
nicipal Court in Her Majesty’s dominions has any
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jurisdiction fo entertain the question. It was also
urged that the Court had no jurisdiction, because the
suit has reference ‘to a ‘matter concerning the
revenue under the management of the Governor and
Couneil.’ T will now state what T consider to have
heen established on the one side and on the other, and
how much of the several defences relied on by the
Defendants have heen made out, T think that all the
material Tacts set out in the Plaintiff’s Bill have heen
clearly proved. T am of opinion also that {he Plain-
iff, according to Iindoo law, is, as the senior and
first’ married widow of the late Rajah Sevajee, entitled

fo'ker late hushand’s private and particular estate and

effects ; and that the Defendants have wholly failed to
prove or point out to us any law or custom, sueh as
11 :ql]og'Cd in their answer, under which all the widows
succeed to their deceased hushand’s estate under ecir-
cumstances such as have heen established in this suif.
This ground of defence, it may he ohserved, goes only
" to. the quantum and not to the root of the Plaintiff’s
claim. T am also satisfied on the evidence that the
late Rajah Sevajee, a Hindoo of the Snodra caste, was
not a member of an undivided family, and that he
was possessed of private and self-acquired property,
both -real and personal, and that a distinetion was ob-
served during his life between his State or Crown
jewels and those which he either purchased himself or
caused to be made for the use of his numerous wives
and their families. An inspection of the schedules at-
tached to the answer, as well as the answer itself, con-
firms me in my opinion that much of the property
detained by the Defendants is of such.a nature as
cannot allow of its being considered State pro-
perty. Take, for instance schedule R., the contents
KK
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1859 .of which have been sold by the Defendants. Can it
SEC’;‘?&RV he helieved that all the carriages, including numerous
- orStatein pony carriages and children’s carriages, and palan-

ﬁi"f,ﬂ‘gi}; quins, or the cows and horses, ponies, &e., were State
Kanacuge OF Public property, or ever treated as swch, or that A
'SABr?Ii«. all the contents of schedwle M., including numerous
“female jewels and frinkets, ov, that all the female
apparel, clothes, shawls, «ilks, laces, &e., in -schedule
0, ave State property? Tt is true that, as regards
some of these schedules, G, H., O, P, and Q. the
Defendants, in their. very cantionsly drawn answer
~ {and which, were it not that of a Corporation whose
.. personal knowledge in most instances is necessarily
small, might he considered unsatisfactory), admit that
the property in the last-named schedule ‘is not
os:s-mﬂ'itilly public,’ a somewhat ambiguous phrase ;
and that as regarded it and some other property, hoth
real and personal, they do not infend freating it in
the same way, or on trust, as the property in the other
..schedules, hut ave willing to give it up as it it had
heen private property. T will only observe on this,
that T do not exactly see, unless the properly referred
to is private, how the I)Gfﬁl.l(lillll"s can justify treating
in any other way thau as public property, really pub-
lic, and which as such has come fo their hands in
trust.  But the learned Counsel for the Defendants
contend that the contents of the schedules and the
nature of the property drve immaterial, as no distine-
tion, they say, can he allowed hetween the public and
private property of an ahsolute Sovereign, as he can
di.sI:;osc of the whole of it as he may think fit ; citing
as an authority for this principle the case of The Ad-
vocate-General of Bombay v. Amerchund {1 Knapp’s
P. C. Cases, 829 n.), and The Lord-Advocate v. Lord
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Dunglas (9 ClL & Fin. 211). This last case was 1859
,r(_sferred to for the Afollowi.ng dictum of Lord SECEE&{V
Brougham’s, namely, ‘It is only within the lastorSrarein
half-century that anv private .property has been S:",’S,ﬁ};
acknowledged to exist in the Crown at all; prior g,urcuse
to that, all lands descending on the i(.‘,.m_wn, even sﬂl:{%i.
from ancestors or-colateral relatives, were held jure
coronge.  All the property of the Crown is held for
public. purposes, and is Crown property, except that
which the individual Sovereign has retained a right to
deal with in his private and personal capacity.” This
_dictum appears to be confined to landed property, and,
“whether strietly correct as regards all landed property,
is, T think, with.every respeet to the noble and learned
Lord, fairly open to doubt ; for, though it is trne that
according to the Common law of England the King,
heing a Corporation, purchases of real property made
hy him after the assumption of the Crown vest in him
in his Sovercign capacity, and descends fo his sncees-
-sorg, ¢ still purchases made hefore the accession to
the Crown, or descent from collateral ancestors after
the accession of the Crown, vests in a natural capa-
city’ (sce Co. Litt. 15 b, note 4), showing that even
in England the Monarch could take real as well as
personal property in his own right.  As was, however,
observed hy the Bench during the argument, the Sta-
tutes of 1 Amnme, c. 7, and 39th & 40th Geo. III, c. 88,
regulate questions regarding the private property of
the British Sovereign ; and it is not by the English Sta-
tute, or Common law, that the questions in this snit
are to be decided, but hy the Hindoo law. And
even the statement in the case referred to, 1 Knapp’s
P. €. Cases, 329, namely, that there was no dis-
tinetion hetween the public and private property of
KK2
VH—64 :

22!
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an absolute Sovereign, must, I think, be taken in
connection with the facts of that case, and the

ofF STATE IN point then under the consideration of the Court,
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of the seizure of an enemy’s propertv; and it was
held that on the seizure of the property of a hostile
Sovereign, si won flagrante sed vnon dum- cessante bello,
no distinetion could he allowed hetween his public-and
private property.  Here there is mo question as to
the- seizure of an enemy’s property, or as to peace or
war, bul whether the late Rajah - Sevajee possessed
any private property, and if so, whether the detention

of suel property, now helonging to an inhabitant of a

territory peaceably hecome part of the British territo-
vies in India, can he justified, and on the grounds set
np by the Defendants. But admitting that in the case
of an ahsolufe Sovereign, such a8 was confemplated
in the above case, no distinetion can be made betwean
his public and private property (and few such, I
think, can be found in the present age), can I assume,
on the facts befove us, that the late Rajah was such
an absolute Sovereign as that he could have disposed
of his fort or other public buildings or State jewels as
he did of his other property, both real and personal?
There was no proof before us of his ever having dis-
posed of any of the State property ; and as to his
being an absolute Sovereign, what evidence had the
Court before it of that fact? The evidence, as far as
it went, tends, I think, fo show that his Sovereignty
was little more than nominal ; that he exercised no
Sovereign powers over the Kingdom of Tanjore ; that
he resided within the circumseribed limits of the fort
of Tanjore (where a resident and officer of the Fast
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India Company was always present), enjoying little 189
more than, to use the expression of the Directors of the ‘ THE

. . . SECRETARY
Fast Tndia Company, ‘a titular Sovereignty,” and cer- or Srate i

tainly not more than, fo adopt the words of the Defen- f,‘;"{:gﬁ

da.nts.’ answer, ‘the outward state and dignity of the . o
reigning -monarch.” To what even that amounted was s;l:m%&
not very clearly shown.  We had evidence, however, that
the late Rajah never did any .of the “acts that mark
Sovereign power; flor insiance, he did not send or re-

ceive Amhassadors, or keep up politieal relations with

any Toreign- States; he did not coin money; he did

not eollect or in any way manage the revenues ol the
Ringdom of Tamjore : but it was shown that he
received an annual stipend from the Fast India Com-

pany, some of his receipts for which were put in, for

what purpose I hardly know, unless, perhaps, for the

last few words, by which the ré_aeipt of a certain sum

on account of the Fast India Company was acknow-

ledged ‘as part of my lac of star pagodas and one

fifth part of the net revenue of my country for the

year :' not of any kingdom, be it observed.

1,

Upon the whole of the evidence hefore us I am satis-
fied that the late Rajah Sevajee was not the absolute
Sovereign suggested by the Defendants, and that he
had private property, both real and personal, asI
have above stated. I am further strengthened in this
last conclusion hy the fact that, according to Hindoo
law and custom, a Hindoo Sovereign may have private
property. See Strange’s ‘‘Hindu Law,” vol. 1. p. 209,
where, after stating that a kingdom is not di-
visible, it is added, that ‘the effects and private
estate of a Soveieign, like those of an ordinary
individual (Hindoo), are in common, and distri-
butahle amongst his sons.’” And 2nd vol, App.
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J8s9, 329, is to the same effect. See also 2 Colebrooke’s
e Hindu Law, ¢. 4, s. 1, ef seq. My judgment on the
:f‘é‘}i“,‘;“,i above part of the case has heen formed without any
Cotnots reference to the Treaty of 1799, put in evidence hy the
Kanoenee Defendants, possibly for the purpose of supporting
SA*:{(?AV;;' one of the points raised by them, namely, that the
Court could not take cognizance of the suit, hecause

if involved the construction of a Mreaty. Upon this

point [ would “here remark, as well as upon some

others equally hevond dispute, but which were mnch

dwelt on'hy the fearned Counsel for the Defendants,

N that the Conrt has never enfertained any doubt ve-
speeting them, thongh not able to see their appliea-
’ hility to the faets of the present case. I refer to such
points as that the construetion of Treaties, or the

public acts of State between Sovereign powers, or

acts relating to peace or war, could not be tried hy

any Municipal Courts.  As little matter of doubt is it

that the Fast India Company, though subjects, have
certain Sovoreign powers delegated to them, such as

those of making peace and war, and of making Trea-

ties with certain of the native powers in Asia, and

that concerning such acts as can he included nnder
the above heads neither this nor any other Municipal
Court has any jurisdiction to inquire. But in the way
in which the Plaintiff shapes her case before the
Court, T think, that these points do not fairly arise.
The Plaintiff sues as a private individual, and as the
subject of a country forming part of the British terri-
tories in India. Of the annmexation of the Raj,
of the Defendants taking possession of its revenues,
or of the State property of the kingdom, whether
consisting of lands, forts, jewels, or munitions of
war, she makes no complaint, She sues only for what
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she alleges to be her property according to the Hin- 859,
dov law, namely, the private estate and effects of her  Tue
deceased husband, Rajah Scvajec, the whole of which, &";‘;ﬂ%’m
she alleges, the Defendants detain from her without any GoynaL
justification.  Let us proceed now to the Defendants’ KAMACHEE
second line of defence, nawely, that to the jurisdiction SA?&Y&
of the Court. They say, assuming that there was '
private property, its seizure and detention cannot he
inquired into by ‘this Court: first, hecause its seizure
was an act of State, and, secondly, because the pro-
perty seized, or a -portion of it at least, is revenue.
* Iirst, then, as to the seizure being ‘an act of State’
(though many of -my arguments will bear on hoth
lines ol delence).  What is an act of State? 1t is
-not every act by a Government, or by those represent-
ing the Sovereign in a foreign country, which will he
exempted from the jurisdiction of the Municipal
Courts.  (See Cameron v, Kyte, 5 Knapp's P Cases,
532).  But assuming an act ol State to he an act of
the Sovereign pawery il relation to peace  or war, or
an act doue by it as being absolulely necessary for the
publi¢ salety, ov we quid detrimenti res publica capial
(and under this head a benelit or inerease to  the

revenue can hardly be incuded), oracts ol a similar
deseription, have the Delendants brought the acts of
seizure and detention ol the Plaintift’s property within
the principle of the protection they set up?  And fur-
ther, was, iu fact, the seizure of the private property
an act ordered by any Government at all?  Now what
ave the Tacts proved which bear ou this portion of the
case? After the death of the late Hajuh Sevajec,
which took place in October, 1853, it was determined
by the Bast India Directors that the Raj of Tanjore
had lapsed to the last India Company for want of

°
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859, wale heirs to Rajah Sevajee.  Though this lapse was not
 Tne immediately publicly announced, the Bast India Com-
iy Dany must, I think, be considered to have become the

gfggg:k Sovereign power thrqu»ghgut 1";1.10 Kkingdom of ’l’afn]:m'c

Kb site from the death of ftajuh Sevajee. No very perceptible

“Bove change in the government of the country at large

SAHABA'_ would be made, as the territories of Tunjore had long

been. under the management and control of the ldast

India Company. - Such then being the state of things,

it is only after a correspondence between the Kast

India -Dirvectors and the Government of Indig and. of

 Madras, that in September, 1836, Mr. [orbes is
appointed, under the direction of the. Government of
India, tor the purpose of inquiring into and reporting B |
-~ upon the various (iucstious demanding  seltlement in 1
connection with the extinction of the Raj of T'anjore.
In the letter of the Government of India, of the Sth
ol September, 1836, authorizing the appointinent ol
an officer on this special duty, L find the following
passage:— DBut the mode in which it may be proposed
to deal with the Rajoh’s debts, and with the Stale
jewels, library, and armoury, should he veported to
the Goveriment of India Dbefore any measures ave i
taken.” It might be contended lrom the concluding
words of the above extract {that no- authority was
given or intended to be given for the taking possession

of even the State jewels, &, till some Lurther report
had been made to the Government of Iwdia.  Such,
however, does not appear to have heen the construe-
tion put upon it by the Government of Madras, who,
on the receipt of the above leiter, instructed Mr.
Forbés, in a letter of the 25th ol September, 1836, ‘to
take lists of the jewels belonging to the Laj, and
passing  with it to the Honourable Cowmpany, as also
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of the State armoury and weapons.” Neither of the
above letters appear to contemplate, much less to
authorize, the seizure or detention of other than
wtate property, or, in other words, of the property of
the. Raj, passing with it to the iast India Company.
- 1t was proved, however, I may here remark, that pre-
vious to this authority being given, the rents and pro-
fits of the villages and lands bought by Sevajee had
been received by Mr. Forbes sinee the Rajah’s death.
The evidence of - Ramachundra Row, uncontradicted,
is, that- Mr. Forbes had been receiving the rents and
profits of those villages since Sevajee’s death. The
sale also of the contents of schedule  R. had taken
-place carly in 1856. On  the 18th of October, 1856,
it is that Mr. Forbes, having received his new autho-
rity, which is relied on for making this seizure an act
of State, took possession of the property 1 the fort
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of T'anjore. 1t appears to have heen an indiseriiminate .

seizure, both of public and private property; the
orders of the  two Governeiits, as 1 have above
pointed out, having heen expressly conlined to the Stale
property. Assuming then that the taking possession
of the public and State property can be considered
an act ol State, as ordered by the Government of
India, and as being a necessary consequence, perhaps,
ol the asswmption of the Llaj, how can the seizure
and detention of private property (and especially of
such portion as consists of rents and the produce of
sales wade previous to October, 1836) come under
the same protection? The seizure ol the private pro-
perty can, L think, be held to be brought within the
protection of the act of State plea only on proof
cither that the property was bona fide helieved at the
time to be all publie, or that its seizure was rendered

28
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®s9.  unavoidable from the impossibility of distinguishing
swgg-zuv the Que I:’»rom the other, or because 1:1}@ _pul?hc.could
or State v Hot possibly  have been {aken possession of without
SouNelk also seizing the private. This Jast ground, it should
KA CoHEE he observed, affords no. excuse for the detention. But
sﬁm&; we¢ had not any cvidence of such a state of circum-
stances existing as 1 have above suggested; no State
property was shown -to have heen in danger, nor was

there any evidence that there existed any difficulty in
separating the on¢ from the other, which ordinary

care and patience, cven alter the seizure, might not

lave overcome. | say even affer the seizure, for it

should be horne in mind that the gravamen of the
Plaintiff’s complaint hefore the Court is the detention

of her private property; not the seizure, which of

course wonld have heen the subjeet-matier of an

action of {respass on the plea side of the Court ; nor

had weany prool that there was any bona fide helief

that all was public property. Ou the contrary, Mr.

forbes, in his detlter of fhe 17th of October, 1856,
written the day belore the  seizure, shows that he

knew there was private property amongst that about

to be seized, for he expressly states that all property

to which a claim shall be established shall he  restored

to its owner, 1t appears then from the above, that

an order having heen issued to take possession of

public property, private property was taken, and is

now detained under the circumstances above set out.

L am ol opinion that such detention cannot he con-
sidered an act of State, nor can I consider that the
subsequent adoption by the Defendants can make

that an act of State which originally was not so. The
remaining ground relied on by the Defendants to bar

the jurisdiction of the Court is, that the seizure
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related to a matter of revenue, from inquiry into  '¥9%
which the Court is expressly precluded by the 23rd s:;(:gfanv
clause of the Charter establishing the Court. Inor Srate iy
support of this point the learned Counsel cited the 8}3‘{;‘3&
Statute, 16th & 17th Vict., e. 95, sec. 27, by which it = .
is enacted ‘that all real and personal estate within the SA‘:&";‘;\'
said territories, escheating or lapsing for want of an
_ heir or successor,.and all property within the said ter-
- ritories devolving as bona vacantia for want of a right-
ful owner, shall (as part of the revenues of /ndia) be-
long to the lKast India Company, in trust for Hev
Majesty for the service of the Government of India.’
v Looking to the words used in the Charter, and the in-
- convenience intended to be guarded against, I am in-
- clined to think that a very fair doubt may be enter-
tained as to whether an escheat, or lapse under the-
above Statute, comes within the words of the Charter
as ‘revenue under the management of the Governor
(of Fort St. George) and Council, or as revenue col-
lected under Regulations made by him.” I think
also that the same reasons do not exist for preventing
the subjects of the Queen from resorting to Her
Courts in the case of such escheats as In cases relal-
ing to the collection of the ordinary revenue, made as
it is to a great extent in small sums, and under regu-
lations and usages which it might be exceedingly in-
convenient to submit to the consideration of the
Queen’s Court. I think, however, that this line
of defence, namely, that the property seized was
revenue, may be disposed of on the same grounds as
I bave considered a sufficient answer to the defence
that the seizure was an act of State; for supposing
that the seizure of the public property, which had
lapsed to the Iast India Company under the Statute,

VII—65
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i8s9.  to have been an act done in the collection of the reve-
S’ o . , . )
Tug . hue within the meaning of the Charter, can we extend
SroReTaRY the same protection over the -wilful seizure and deten-
CounCiL tion of private property; an act not ordered ¢ither by

x(::‘\zl:;: (overnment, or ,justiﬁed by any Regulation, or neces-

pove sitated by any. difficulty or unavoidable necessity, as {
(SAHARA have above already shown? I think we should not be
justified .in doing so, being of opinion that the pro-
perty was seized and has since been detained with the
knowledge that some of it was private property. This
fact, I think, distinguishes this casc from Spooner v,
Juddow (4 Moore’s Ind. App. Cases, 353), which was
relied on in support of the revenue defence as well as
of that of the act of State. In that case a slip had
been made; and there ecan be little doubt, after
reading the facts of that case, hut that the Defendant
bona fide believed that he wight make the distress for
the whole arrears of quit-rent due from the premises,
without regard to the question of whose name was
mentioned in the warrant. 1 fully subscribe to the
authority of that case, as well as to the large class of
cases establishing the rule, that parties bona fide be-
lieving they are acting in pursuance of a Statute and
according to law, are entitled to the special protection
which the Legislature may have afforded them, though
they have been guilty of an illegal act. But I do not
think the principles there laid down applicable to the
present case, which is distinguishable not only on
account of the want of bona fides, but also on the
ground that it is not an action of trespass for the
seizure, but a suit for the detention of the property
of the Plaintiff. I must here observe that though I
am now delivering the judgment of the Court, Mr.
Justice Davidson, who, owing to his absence, has not
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had any opportunity of reading this judgment, and  18so.
consequently is not answerable for the reasons or ob- Tx:;

) . . . . . ] . . SECRETARY
servations contained in it, fully concurs with me in og syatein
- the facts of the case and in the-conclusion at which I GoyReir
have arrived, namely, that the Plaintiff is entitled to- * .
a decree, on the ground that, as to part-at least of Sn}:m;_
what they have done, the defence set up by the De--
fendants cannot avail them, because they are unneces-

sarily and wilfully detaining private property of the

late Rajah Sevajee, with full knowledge that it is such

. private property, and that they have not any title to

it whatever. The Defendants having then failed to
establish any of their grounds of defence, it remains

for me only to declare the Plaintiff entitled to the de-

cree of the Court as prayed:—Iirgt, that as senior, or

first married widow, she is entitled to the private and
particular éstate and effects of her deceased husband,

the late Rajah Sevajee. Second, that the Defendants

may be declared trustees for her for o much of such

~ property as they have possessed themselves of. Third,

~ for an account of all property. The other points (in-

cluding costs) reserved until affer the Master’s veport,

and for further directions.”’ ' '

The present appeal was from the above decree, and
was prosecuted by the Secretary of State in Couneil of
India, who came in the place of the Kast India
Company (a).

Sir Hugh Cairns, Q.C., Mr. Forsyth, Q.C., and
Mr. W. H. Melvill, for the Secretary of State
in Council for the affairs in India.

The substantial question is, whether the taking pos-

(a) See Statute, 21st & 22nd Vict., e. 106, for the better Govern-
ment of India ; section 3 declares that the Secretary of State is to
have the powers formerly exercised by the East India Company.

32
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1so. session of the deceased Rajah’s property by the Ilast
- tie  India Company, in virtue of Treaties authorizing
SECRETARY e a e o
or srate 1n the annexation of the Ray of Tanjore, was not such an
sownel act of State and Sovereign authority as cannot be
KAMACHEE questioned or inquir:{ed into by a Municipal Court with-
s A':&Y;:A. in the territories of the Iast India.- Company. Thl‘(‘.(!
- questions are involved in this consideration: Iirst,
whether by _the Charters and Statutes creating and
defining the Jjurisdiction of the Supreme Court at
Madras, the Kast India Company, as the governing .
power in India, is amenable to that jurisdiction for
acts done by ‘them in their governing and Sove-
reign character; secondly, whether the acts com-
plained of are not acts of State and - Government
and of such a nature, that the Government who.
have done the acts, cannot be made amenable to any
Municipal Court whatever; and . thirdly, whether,
having regard to the fact that the seizure involved
‘the question of a Sovereignty, namely, the Raj of
Tanjore, there was any ifoundation for the distine-
tion taken by the Court below between the public
and private property of the late Sovereign the 1
Rajah. '

Upon the first point. The Supreme Court of
Madras was created by the Charter of 1800. The
21st section of that Charter defines the jurisdie-
tion of the Court, the powers of which are ex-
tended by Statute, 4th Geo. 1V, ¢. 71, s. 17, The
23rd section expressly provides that it shall not be com-
petent for the Court to entertain or exercise jurisdic-
tion in any suit or action against the Governor-(xeneral
or the Governor of Madras for or on account of any
order, or other act, matter, or thing done in their
public capacity, or acting as (overnor-(teneral or
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Governor and Council. The 30th section directs
and points out the mode of suing the ast India
Company when it is capable of being sued in the
Supreme Court. The Caleutta Charter of -1774, and
the Statutes, 13th Geo. TIL, ¢ 63, sec. 13 & 14, and
st Geo. I1L, ¢. 70, sec. 2, are in pari materia with
the Madras Charter. The quarrel between Sir
Elijah  Impey and Warren Hasbings respecting the
jurisdiction of the Supreme Court of Caloutta, led to
the passing of the latter Statute (vol. 4 Mills’
Hist. of Brit. India, by Wilson, Book V. ch. §), which
cxcludes that Court from taking cognizance of
‘the acts of the Governor in Council. It is neces-
sary, - therefore, to consider the position of the Fast
India Company at the time the Supreme Court at
Madras was created by the Charter of 1800. Under
the Statute, 9th & 10th Will. I, c. 44, and the Char-

ter of inecorporation of Will. III. of 1693, and Sta-.

tute, 33rd Geo. III,-ch. 52, sec. 1 & 74, the Kast
India Company had a twofold character: first, they
were a trading Company; and secondly, they had
Sovergign authority, with the power of making
peace and war. The Statute, 3rd & 4th Will. IV,
¢. 85, took away the trading monopoly, but the
Sovereign rights were left to the Iast India Com-
pany in trust for the British Government.—[Lord
Kingsdown: Does vour argument go to this extent,
that the Fast India Company could not be sued at all
in the Indian Courts?]—No, they were liable to be
sued in the Courts in India, as here, for acts done
in their trading capacity. They could be sued
upon a contract. The Bank of Bengal v. The United
Company (a). In Gibson v. The East India Com-

(a) Bignell’s Reps. 127. 8. C. 2 Knapp's P. C. Cases, 245,
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pany (@), the Chiel Justice Tindel defines the
character of the Last India Company and their

or statk iy liability to be sued tor acts done in their trading
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capacity. He says, ‘It is manifest that the East
India Company have been invested with powers and
privileges of a twofold nature, perfectly distinet
from each other; namely, powers to carry on trade

.as merchants, and (subject only to the prerogative

of the Crown, to be exercised by the Board of Com- -
missioners for the affairs of India), power to acquire,

Cand retain, and govern territory, to raise and main-

fain armed forces by sea and land, and to make
peace or war with the native powers of [ndia.”’—[Sir
John Coleridge: Doe d. Secblristo v. The East India

Company (b), was a case of ejectment brought in the

Supreme Court of Calcutta to recover a piece of free-

“hold land which the East India C.o’mpany claimed to

be entitled to.]—The transactions upon which the

question in this suit depended were not matters sub-
jeet to the jurisdiction ol the Madras Court, or in-
deed of any Municipal jurisdietion in India. They
were matters of State arising out of a political trans-
action. The maintenance of such a suit, as is here
contended for, would be inconsistent with principles of:
public policy.—[Dr. Luskington: That very question
was decided here in 1827, in the case of The East India
Company v. Syed Ally (c), when the Privy Council
held that the Supreme Court had no jurisdiction.
That was a case of resumption of a Jaghire held as
an Altumghah enam under a grant from former Nawabs
of the Carnatic, which the East India Company under
the Treaties resumed by virtue of their Sovereign
power. It was determined that the propriety of the

(a) 5 Bingh. N. C. 273.  (b) 6 Moore’s Ind. App. Cases, 267.
(¢) See this case, post.
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exercise of such .Sovereign power could not be ques- 859
tioned by the Supreme Court at Madras; the very SFC’IR‘::ARV‘
Court from whence the present appeal comes.]—That m-:s-r/m: IN
case has not been reported. It is no doubt most ap- (of‘f;{;:k
plicable, and is all important to our argument. There K AMACHEE
is, however, another case, Dhuckjee Dadajec v. The sA[:;oA‘::A.
East India Company, which is similar in principle,
_ which came before the Supreme Court at Bombay in
1843, a report of which is to be found in Sir Erskine -
Perry’s notes of decided cases (¢). That was an action
of trespass brought against the Fast India Company,
lor breaking and entering the DPlaintiff’s dwelling
house by order of the Bombay Government, and
it was. held by both the Judges of that Court.that
no action would lie against the Kast India = Com-
pany, as it was an act done by the authority of the
" (tovernor and Council, and, therefore, an act of
State, and for which the Kast Tudia Company were
not auswerable. Being an act of State, it was clear
that the Supreme Court could not take ecognizance
of the action. On the first head we submit then,
that upon the authorities as well as the principles of
international law, the seizure and taking possession of
the property of the Rajuh of Tanjore, was an act of
Goverument and State, done by the Fast India Cowe
pany in their Sovereign character, and by virtue of
their Sovereign power; and as such, incapable of
being questioned or inquired into by any Municipal
Court, more especially the Supreme Court of Madras,
created by the Madras Charter of 1800. 7he East
India Company v. Syed Ally.
This brings us o the second question involved in
the inquiry, namely, whether the acts done were

(a) 2 Morley’s Dig. 307.
LL
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not only acts of State, but done as acts of State; for
if s0, as already shown, they could not be inquired

or State nilito by the Supreme Court at Madras. Now, the
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authority for the seizure emanated from the Govern-
ment. “The despatch of the 16th of April, 1856,
declared the dignity of the Raj extinct, and that the:
Raj had lapsed to the British Government; and the
subsequent correspondence from the Government to
the Collector, and the appointment of Mr. Forbes
as Cowmmissioner, were all acts of the Government
exercising the Sovereign authority, and  the ultimate
seizure and possession of the Raj of Tanjore, and

- property of the deceased Rajuh, by Mr. Forbes, was

the seizure of the Government, and an act of State.
The judgment of the Jearned Judge of the Court
below admits that the seizure of the public 'p_roperty,
as it is there described, was an act of the State,
and incapable of being inquired into by the Supreme
Court, and limits the remedy to the private property .
ol the Rajah; therveby afirming the jurisdiction of
the Supreme Court to adjudicate on the validity of
the seizure, by determining what was public and what
was private property. Now, that would be to assume
authority over the ‘entire transaction. For if the
C'ourt has power to sever the acts of Mr. Forbes
by adjudicating upon what they thought was an
excess of his authority, they must have power to
ascertain and declare whether his authority in general
has been rightly exercised; and we insist that in
this respect it has not. Suppose an action of trespass
had been brought against Mr. I'orbes for the seizure.
Could the Supreme Court entertain such action? Cer-
tainly not. No person has a locus standi to bring
such an action, nor could the Court take cognizance

Y
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ol it. The acts of Mr. f'orbes were the acts of the s,
(overnment, and if the Government is not liable to  Tug
the jurisdiction . of the Court, neither is he. But 3,?25?}‘,;“,‘\,
adwitting that the authority given to Mr. Forbes, §JYNrlx
was limited, and that he did exceed it, still his acts KM CHER
have been recognized and ratified by the- Government, s::?;\van.
which would cure such defect, Buron v. Denman (a).

The “Caroline’” (b). The authority of a Prize Court

in time of war, is an illustration of the argument

upon this part of the case, that the Supreme Court

of Madras had no jurisdiction in a matter entirely of

State policy. In the time of war the maxim ‘‘inter

arma sient leges,”” would. apply in a Prize Court.

That Court is established hy ‘Royal Commission; -

its authority is special, hut as affecting the objects of

it, universal: therefore, if a seizure be made of an
enemy’s ship, though wrongfully, no action can be
| maintained against the CGovernment, or any of the
| parties concerned in - such seizive, ina Municipal
Court; resort must he had to the Prize Court, which
is the only Court having authority delegated from
the Sovereign power to try such a question. 'This is
distinetly laid down by Lord Mansfield in the cases
of Le Caux v. Eden (¢), and Lindo v. Rodney (d), and
has been recognized and admitted by this Court in
Flphinstone v. Bedreechund (e). As vegards the ques-
tion that no suit will lie against the East India
Company for acts done by them as a Sovereign power
in India, the cases of Moodalay v. The East India
Company (f), The Nabob of Arcot v. The East India

(a) 2 Exch. Rep. 167.
(b) 3 Phillimore on International law, 51.

(¢) Doug. 594. (d) Ib. 313, n.
(e) 1 Knapp’s P. C. Cases, 316. (f) 1 Bro. C. C. 469.
LL2
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2859 Company (a), decided in the Court of Chancery in
THE  Kngland, ave couclusive. So in Tandy v. The Earl of

SEGRETARY . .
or state N Westmoreland (b), the official acts of the Lord Lieute-

et nant of Ireland were considered acts of State, and not
K AraGHEE within the cognizance of the Municipal jurisdiction.
Bove  The Duke of Brunswick v. The King of Hanover {(c),
SAHABA- i an authority to show that a Sovercign Prince, vesi-
dent in his kingdom, although a peer of the realm,
‘is exempt from the jurisdiction of the Court of
Chancery for acts of State done by him in Hanover:
The same policy has been applied o Governors of
Colonies. In Mostyn v. F'abrigas (d), Lord Hansfield
laid it down that no Governor of a Colony could be
sued while he is exercising the functions of a Uo-
vernor. This case, it is true, has been in some degree
shaken by the decision in Hill v. Bigge {e). That
Was an aetion of debt brought upon a contract entered
into by the Defendant before he hecaime (Governor,
and it was held that upon such a contract being
utterly uncounected with  his political character of
Governor lie was liable to be sued in the Colony
of which he was. Governor. - Cameron v. Kyte (f),
relied upon by the Court below, has nothing to do
with the case. There the Governor exceeded the
authority conferred upon him by his commission.

Thirdly. The late Rajah was, as regards this suit,
an absolute Sovereign, and the decree of the Court
below erroneously proceeds on the supposition of
there being, in point of law, a distinetion between the
public and private property of an absolute Sovereign.
No such distinetion exists. In The Advocate-Generul

{¢) 4 Bro. C. C. 180. {b) 27 State Trials, 1246.
{¢) 6 Beav.1. S.C.2 H. L. Cases, 1. (d) Cowp. 161.
(e) 3 Moore’s P. C. Cases, 465. (f) 3 Knapp’s P. C. Cases, 332.
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of Bombay v. Amerchund {a), Lord Tenferden puts 189
the very question now in dispute. He asks, “What 7wz
is the distinetion between the public and pr‘i\mt;e‘oslvE STATE 1
property of an absolute Sovereign?’’ and says, 8f¥3§:f
“When you ave speaking of the property of an abso- AMAGHEE
lute Sovereign, there is no pretence for drawing such AN
a distinetion: the whole of it belongs to him as Sove- :
reign, and he may dispose of it for his public or private
purposes in whatever way he may think proper.” Lord
Brougham in The Lord Advocate v. Lord Dunglus (b),
says, ‘L must beg to enter iny protest against the
distinction which has been taken in arguing this case,

a5 to the prevogatives of the Crown being difterent,

where the Crown is supposed to be dealing with what

Is called its private and individual property and publie
property. The prevogative of the Crown is precisely

the same gs regards what is called the property of the
sovereign, and the property of the public. Tt is only

within the last half century that any private property

has been acknowledged to exist in the Crown at all.

All property of the Crown is held for public purposes,
and is Crown propervty; it is public property which
the Crown administers for the maintenance of the
State.”” Comyn’s Dig., tit. ‘‘Prerogative,”’ D. 64, sup-
ports this view. The Rajoh of Tanjore was by the
Treaties of 1793 and 1799, an absolute Sovereign ‘in
the fort of Tanjore; he had there the power of life
and death: as absolute Sovereign, he could, therefore,
have no private property, distinct from State property.
By the Hindoo law in the case of regalities like this
Raj, the succession is exempted from the ordinary
law of distribution, as the Raj goes to a single heir,
E Strange’s ‘“Hindu Law,’” vol. i. p. 209; ib. wvol. ii,

(a) 1 Knapp’s P. C. Cases, 329 n. {b) 9 CL & Fin., 211.
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Bs9. App. p. 3289 (iidit. 1830). Colebrooke’s “‘Dig. of

sml‘m” Hindu Law,”” vol. i. p.. 126; ib. ii. 122. 1t is asked,

o:(-"_gw(;pl;bmthexl,‘ whe;zther 't_herg iIs any differencg between an

orinpia Jinglish Sovereign before  the Statute, 39th & 40th

Kawacuee 00 1L, ¢. 88, and a Hindoo Sovereign, as to the

SA{:&\;‘I\.. right of private property? No evidence is adduced

upon this point, and the- onus undoubtedly lies upon -

the Respondent to establish that there exists such
difference. |

Lastly, the decree proceeds on - the footing of the

Plaintiff, as senior widow, being entitled to adiminister

the private estate of the late Rajah. Now, there is

nothing in the relations hetween the Respondent and

~ the Bast India Company to sustain a suit in equity.

There is.-no privity of intcrest hetween them such as

could sustain a suit. The remedy, if any wrong had

been committed, would have been at law by an action

of trespass, in -trover, or detinue. The East India

Company v. Nuthwmbadoo Veeraswamy Moodelly (a),

Spooner v. Juddoo (). Again, the Respondent asks

for an account when no complexity of accounts

exists.  Foley v. Hill {¢), Fluker v. Taylor (d), esta-

hlish the proposition that, if the accounts are not

complicated they are the subject of an action, not of

a Bill in Chancery. If there was no remedy in law

or equity, a petition of right would be the proper

course. But if a suit like the present could be sus-

tained, the only proper decrse would have heen the

usual decree for the administration of the estate.

There should have been first a reference to the Master

to inquire whether the deceased Rajah had any pri-

{a) 5 Moore’s Ind. App. Cases, 217.
(b) 4 Moore's Ind. App. Cases, 353.
(¢) 2 H. L. Cases, 28. (d) 3 Drewry, 183.
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vate property; and secondly, that the IKast India
Company should render an account of the pro-
perty so found to be private. Such a course has
not been pursued in this case. Upon all these
grounds, lihérefm'e, we submit, this decree cannot be
sustained. ' '

The Attorney-General (Sir Richard Bethell) (a)
- and Mr. dyrton for the Re'sponden.t. .

It will be necessary in the first place to ascertain
the true status of the Iast India Company, in order
to see whether they are not amenable to the jurisdie-
tion of the Supreme Court of Madras, and account-
able before that Court for the wrongtul acts com-
plained of. Our contention is, that the East  India
Company did not stand in the position of a Sovereign
power; they were only a corporation endowed, 1t 1s
true, with considerable franchises and prerogatives,
but by legislative enactments made accountable for
their acts. Sovereignty implies the exercise of abso-
Jute - uncontrollabe power, without any qualification.
How then could the Kast Lndia Company be said to
possess the Sovereign power if they are compellable
to justify their acts, and to show that what they did
it was within their power? The acts we complain
of were arbitrary acts, and can be brought in question
before the ordinary legal Tribunals. They were not
done in virtue of Treaties or Jure belli. The account
given by the Defendants in their answer is, that the

(a) The Attorney-General (Sir Richard Bethell) had been con-
sulted on behalf of the Respondent before his appointment to the
office of Attorney-Gieneral, and it was arranged that Sir Hugh
Cairns, the late Solicitor-General, should "at the hearing, econduct
the case of the Appellant.
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i8s9.  annexation of the Raj of Tanjore and the taking i

. Tu: possession of the property was not an act of State, '
05:' Gorie iebut that the Raj and property lapsed to the Govern-
orinsis ment; and that,, therelfore, the- fiast India Company
kamronge 88 the wltimus haeres, took possession as bonu vycantia.
A Now, it can only be upon the hypothesis ’that the

Company has the same right towards the State of -
Tanjore that the Queen of England has with regard to
haereditas jacens that they could so claim the private
property. Such a pretension however is preposterous.

For it is apparent from the letter of Mr. ['orbes of

the 17th of October, 1856, that the seizure was not
intended to include, or was in exercise of any right

the Iast India Company might have over the pri\zal;e

property of the Rajah, whatever they might claim to N

have over the Rajah’s State property, for the instrue-

tion is that “all private property would be serupu-

lously respected.”” Indeed, no authority for such a

seizure was ever delegated to Mr. Forbes by the (fo-
vernment. This faet 1s an admission that the Iast

India Company would not interfere with the rights ol

the members of the Rajah’s family to his private pro-

perty. The Respondent as the senior widow was the

proper party to sue, as well for an account of property of

her own, which was unjustly seized and then was in the

East India Company’s possession, as of her husband’s

private property. As the East India Company got
possession of the property by the unauthorized act of

Mr. Forbes, no protection can be claimed by them on

the ground of State policy, nor are they exempt from

the jurisdiction of the Municipal Courts for the
commission of such a wrongful act. Buron v. Den-

man (a) does not apply. , That was an action for

(a) 2 Exch. Rep. 167.
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damages by reason of the Defendant, an officer in the
English navy, destroying slave baracoons. The Eng-
lish Grovernment, it appeared, adopted his acts as
having been doune by their authority, which the Court
held equivalent to prior iustructions; being an act
of State, the Crown was alone responsible, and, there-
fore, no action would lie against the Defendant.
So in the case of The ““Carglwe.”” But here there
is, in truth, no act of State, but a wronglul seizure by
the Hast India Company, who are hound to submit to
an inquiry and to account for their acts. The Nawab
of Surat’s case {a) was under a Treaty almost i ip-
sissimis verbis with the Treaties in question. The
Government in that case distributed .the Nawab’s pro-
perty among his heirs in a certain manner, provided
by a special Aect of the lLegislature of Indig, No.
XVIIL of 1848. It would he an act of injustice to
say the Respondent has uo remedy. In this country,
if the Crown took possession of property, although a
Bill could not be filed in the Court of Chancery, yet
a petition of right would issue at the instance of the
subject aggrieved. The Defendants do not frame their
answer as if the seizure had been made in exercise of
a Sovereign power, but they justify the taking under
an asserted legal title, alleging that the property
lapsed to them. Now, we contend, that the lSast
india Company is only a corporation created by Char-
ters and Acts of Parliament, but that they have not
the Sovereign power in [ndia. The Sovereign power
as exercised in India is alone vested in the (Gtovernor-
teneral and Council. The Governor-General we
admit is exempted from the jurisdiction of the Queen’s
Courts in India for acts done relating to State or

(a) See 5 Moore’s Ind. App. Cases, 499.
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859, public policy, but the last India Company we sub-

Tie  mit, like any other British subjects, are liable to the
SECRETARY . . .. . ) . i
or s1atE 1v jurisdiction of the Court. .

COQUNCIL
OFINDIA It will he necessary to establish this proposition to

KavAcRE: review the Charters and Acts of Parliament affecting
Sanasa. the ISast India Company. The Charter of King
Charles the Firsi, of 1661, authorizes the Hast India
Company to expor{ warlike stores, and make peace

and war with native Princes within the limits of their

trade. The Charter of 1683, confers similar powers;

- but there the Crown reserves the Sovereign rights
over the forts in [ndia, and the . power of making

- peace and war when it shall think fit -to interpose
the Royal authority. Now, we submit, that the.
Charter of 1661 was absolutely null and void, as the

power of making war and peace are admitted by

all Jurists to be an incommunicable prerogative,

By the Charter of Will. 111, of 1698, the powers

of the llasl India Company are vestricted fo raising :
forces to defend the forts; bhut all Sovereign rights

are again reserved, and amongst them the power of |
establishing Courts of Judicature. The Statute, 13th

(ico. 111., ¢. 63, puts the question of the undoubted
Sovereignty of the Crown in India beyond all doubt.

This is the first legislative enactment that introduced

a particular provision for the Sovereign administra-

tion of the dominions in the FEast Indies that had

been acquired by the Company. By section 7, such
Sovereign rights are vested in the Governor-General

in whom all the civil and military power is vested,

who is really the only representative of the Crown,

~in India, and not the last India Company, as claimed

ly the Appellant. His powers are defined in sec-

tion 9; and section 13, reserves the right of the
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Crown to erect: a Supreme Court of Judicature at 8.

Fort Wiliam, to whom the Governor-General and  Tae
o - . . SECRLTARY

Council are made amenable. by the 15th section, im e STaTeh In

cases of treason or felony; and also, by the 39th goiNoi~

sectior} for any crime, misdemeanour; or offence, to . AMAGHEE

the Court of King’s Bench in England.. ‘The Statute, sAt:mZ

19th Geo. 1l ¢ 61, sec. 5, renewed the appoint-

ment of the Governor-General for five years: this

office was continued by the 20th Geo. III, e¢. 61,

sec. 3. Statute, 2Ist Geo. I1L., ¢. 65, see. 8, for the

lirst time gave the proprietors in the stock a title -

to share in the Company's territorial acquisitions.

If, then, the ldast India Company had done the act

complained of shortly after the passing - of - this

Statute, and, therefore, for the benefit of their pro-

priefors, "how could it he said that they did it in

virtug of a Sovereign power created by that Aet?

By the . Statute, 33rd Geo. ILI, e¢. 52, sec. 9, the

Board of Control have power given them to superin-

tend all concerns relating to the civil or military

(tovernment  or the revenue in the East Indies.

Now, we insist that the Board of (ontrol has no

greater power than the ISast India Company, and,

theretfore, the creation of that Board cannot be

said to ‘invest the Company with any new or in-

creased prerogatives. Sections 40 & 41 empowered

the Governor-General at Fort William to superintend

the Presidencies of Madras and Bombay, if not repug-

nant to orders from England; and the 42nd section

prohibits the Governor-General in Council from

declaring war, except in a case of emergency, with-

out the consent of the Court of Directors and the

Board of Control. Statute, 37th Geo. IIL, c. 142,

empowers the Crown to erect Courts of Judicature

VII—67
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.'{’i at Madras and Bombay; and section 10, exempts the
- tue . Governor or Council of Madras or Bombay from the
SECRETARY . . .. .. . ) . : .
or STare v jurisdiction of the TCourts, except for treason or
oiasik felony. Now, this proviso would be unnecessary if,
Kamrones 8 claimed by the Appellant, the Rast India Company
sagﬁi had the actual Sovereignty. So again under Statute,
33rd Geo. 1L, ¢ 155, sec. 123, provision is made
that the general isswe may be pleaded in actions or
suits brought against the Kast India Company or their
agents for acts committed by them in arvesting
persous not authorized to rveside or traff